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ABSTRACT 

Migrant women, comprising nearly half of all migrants in Europe, face increased vulnerability to 

violence and discrimination due to factors like uncertain legal status, language barriers, and cultural 

disparities. Although the Istanbul Convention recognises this vulnerability and requires state parties to 

take measures to ensure that migrant women who are victims of violence have access to protection and 

support services, regardless of their immigration status, the Convention is heavily criticised for its limited 

effectiveness in protecting the rights of migrant women, particularly those subjected to violence. 

Critiques include the Convention’s failure to address the diverse forms of oppression and discrimination 

experienced by migrant women during resettlement and its oversight of migrant women's varying cultural 

backgrounds and understandings as well as perspectives on violence and help-seeking. Furthermore, EU 

Member States, parties to the Convention, prioritise migration control measures over their obligation to 

prevent violence against migrant women. This thesis adopts a critical approach, drawing from radical 

feminist legal theory, to explore these critiques and analyse the challenges migrant women face in 

claiming their rights to protection and violence prevention under the Convention.  

As a result, the relationship between the Istanbul Convention and migrant women’s protection 

from violence is regarded as complicated and multifaceted. Despite being viewed as a pivotal moment 

in the advancement of women's rights, the Convention is met with scepticism and criticism, leading to 

inadequate fulfilment of obligations by several states and calls from migrant women's organisations for 

culturally sensitive modifications.  
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CHAPTER I: INTRODUCTORY CONSIDERATIONS 

 

1.1 INTRODUCTION 

In the current global order, migration is a substantially rising phenomenon and Europe has been 

consistently facing significant migration challenges. The continent has experienced a steady influx of 

migrants, among whom women constitute a considerable portion. In 2015, female migrants accounted 

for 52.4%1 of all migrants in Europe. The geopolitical unrest in the Middle East and North Africa after 

the 1990s and until now has been a factor in the large-scale migration from the MENA region to European 

countries. Consequently, due to social, economic, and political issues in their home countries, thousands 

of people migrate to the European Union (EU) Member States every year. Eurostat estimates that in 

2020, women made up roughly 48% of all non-EU residents in the EU. This number includes asylum 

seekers, refugees, and both authorized and unauthorized migrants. According to the International 

Organisation for Migration (IOM), an estimated 4.3 million migrant women live in EU Member States. 

The majority of these women come from the Middle East, especially Syria, Turkey, and Iraq.  

Migrants are generally considered a vulnerable group, with migrant women being considered a 

group with particular vulnerabilities because they are exposed to a greater risk of gender-based violence. 

Many migrant, refugee, and asylum-seeking women and girls are being subjected to various forms of 

gender-based violence, whether in their home country, during their route to Europe, or upon arrival. The 

precarious conditions which migrant women experience upon their arrival and during resettlement can 

increase the danger of interpersonal violence. Yet, there is a substantial data gap regarding violence 

against migrant women and its entity. This gender data gap can be attributed to several reasons, such as 

the difficulty of collecting and assessing reliable and verifiable data. Without reliable and sufficient data, 

the voices and experiences of migrant women may remain marginalised, subsequently hindering the 

efforts to ensure that gender-sensitive policies and programs are in place to support and protect migrant 

women. 

The Intercultural Dialogue and Civic Participation Against Stigmatization of Migrants and 

Refugees (FORUM)2 project's policy brief (2022), titled "For an Equal Europe for All: Migrant Women 

                                                           
1 According to the United Nations Department of Economic and Social Affairs Population Division International 

Migration Report 2015, published in September 2016: “the percentage female among all migrants was highest in Europe (52.4 

per cent), followed by Northern America (51.2 per cent).” 
2 Intercultural dialogue and civic participation against stigmatisation of migrants and refugees (FORUM) is a 

collaborative project led by the Centre for International Development Initiatives of the University of Granada, in partnership 
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Rights Are Human Rights," offers insights into the situation of migrant women in the EU. According to 

the brief, migrant women and girls are at a higher risk of experiencing gender-based violence, including 

domestic abuse, sexual assault, and human trafficking. Furthermore, they are a particularly vulnerable 

group, thus, they face additional and specific forms of violence, such as racism, xenophobia, and 

discrimination based on factors like colour, race, religion, and/or migration status. These compounded 

vulnerabilities present unique challenges for migrant women to speak up, access justice institutions and 

obtain necessary services. 

According to international and regional frameworks on women’s rights, states have a positive 

duty to create and implement policies to protect women and girls, including migrant women, from the 

risk of discrimination and gender-based violence they face while following a gender-sensitive approach. 

In 2011, the Council of Europe adopted the Convention on Preventing and Combating Violence Against 

Women and Domestic Violence, known as the Istanbul Convention (IC), in Istanbul. The Convention 

entered into force in 2014, following its 10th ratification. The Istanbul Convention is considered to be the 

most comprehensive international treaty on violence against women. It has been crucial in encouraging 

the creation of laws and policies to protect women from abuse and spreading awareness about violence 

against women. However, the convention recoils cautiously when the issue at hand is violence against 

migrant women. As a consequence, the treaty has come under criticism for two major themes. First, it 

has been heavily criticised for lacking cultural sensitivity, for not having clear and comprehensive 

provisions on migrant and refugee women, and for having weak enforcement mechanisms in EU Member 

States. The second critique is that, despite being explicitly stated to be legally binding for all parties to 

the convention, its only recent entry into force gives the impression that it is more of a soft law 

instrument.  

Although the words of the Convention and the drafters' interpretation in the Convention’s 

Explanatory Report give equal framing and protection for all women, recent research on the subject 

matter, complemented by reports from different women’s organisations addressing the issue of violence 

against migrant women, suggests otherwise. The thesis will analyse the relationship between the Istanbul 

Convention’s provisions and migrant women's rights to protection and violence prevention by analysing 

                                                           
with Akina Dada Wa Africa, Centro de Estudios e Investigación sobre Mujeres, European Network of Migrant Women, 

Forum Femmes Méditerranée and Le Fate Onlus. It is co-funded by the Europe For Citizens programme of the European 

Union. The project’s policy brief was published in 2022 to address six key issues and set out 76 recommendations of policies, 

measures and actions for migrants and refugees, especially women and girls, who experience rights violations and 

discrimination. 
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the critiques attributed to the Convention and the various forms of violence experienced by migrant 

women, including the difficulties they confront when seeking help or support as well as the role the EU 

Member States who are parties to the Convention play. The Convention’s critique will be analysed with 

regard to the Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW) 

and its Committee’s general recommendations and the European Union legal framework on violence 

against women, as well as in light of legal feminist theories, including radical feminism and feminist 

routine activity. 

1.2  BACKGROUND 

The United Nations International Organisation for Migration (IOM) defines international migrants as 

“any person who is outside a State of which he or she is a citizen or national, or, in the case of a stateless 

person, that person's birth state or habitual residence. Migrants who plan to move permanently or 

temporarily, as well as those who move in a regular or documented manner, are included in the term.” 

Thus, international migrants can be those who cross a country's borders regularly for several reasons, as 

well as those who migrate irregularly. This thesis, however, will not differentiate between different 

categories of migrants; rather, it will focus on what has come to be known as the feminisation of 

migration, in which more women migrate freely, rather than as members of a household, and are actively 

involved in employment. According to the International Organisation for Migration (IOM)’s Glossary 

on Migration (2019), the growing number of women migrating on their own has increased development 

opportunities while also creating gender-specific vulnerabilities such as the trafficking of women for the 

sex industry, domestic work, forced or servile marriage, and the deskilling of highly qualified migrant 

women. Migrant women, in general, have become an 'ideal' target for abuse from individuals and systems 

during and after their migratory journey.  

As a result, it is critical to conduct research and write a thesis on the relationship between the 

Istanbul Convention, the most comprehensive international convention addressing violence against 

women, and the violence migrant women encounter. The Council of Europe (CoE) (2014) stresses that 

the Istanbul Convention breaks new ground by requesting that states criminalise various forms of 

violence against women, such as physical, sexual, and psychological violence, stalking, sexual 

harassment, and what is referred to as ‘cross-border’ violence such as female genital mutilation, forced 

marriage, forced abortion, forced sterilisation. Nonetheless, the importance of analysing the relationship 

between the IC as an international ‘global tool’ to prevent violence against women and violence against 

migrant women is because, first and foremost, the lack of data and publications on the subject renders 
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policies and practices ineffective or non-existent. The second factor is the lack of awareness and 

knowledge about the issue created by the persistence of racism and prejudice in society. Even though the 

Istanbul Convention has been crucial in encouraging the creation of laws and policies to protect women 

from abuse and in spreading awareness about violence against women, the absence of particular rules 

pertaining to migrant women in the Convention mounted with its cultural insensitivity and a lack of 

effective enforcement mechanisms, urges the need for reframing the structure of protection that affects 

more than half of the migratory population, thus the need for further research on such issues.  

The thesis contributes to the existing literature in several ways as it takes a comprehensive and 

intersectional approach to address the difficulties faced by migrant women in the EU, by providing 

insight into the various forms of violence migrant women experience during their resettlement in the 

destination country and their legal ramifications in the Istanbul Convention through the theories of 

feminist routine activity and radical feminist legal theory. This approach is incorporated through the first-

hand knowledge of those working in the field, whom I have had the chance to work with and gain 

experience from during my internship with Women Against Violence Europe (WAVE)3. 

The significance of this thesis, I believe, rests in bringing awareness to the Istanbul Convention’s 

indirect -inadequate- addressing of the challenges migrant women face during their resettlement and its 

limited general rather than specific- provisions on migrant women’s rights. I write with the aim of 

promoting intercultural dialogue on such an issue and the ever-worsening impact it has on migrant 

women’s lives and access to justice and, ultimately, their socio-economic integration into society while 

providing legislators with a viewpoint on the reality of the situation. While the majority of studies 

examine violence against migrant women while they are migrating, this thesis’ perspective focuses on 

violence against migrant women upon their arrival in their destination countries, during their 

resettlement. Therefore, the thesis will also focus on the legal protections and preventative measures 

against violence against migrant women that ought to be in place regardless of their status as migrants. 

Before delving into the criticism, some fundamental concepts and definitions must be established. 

                                                           
3 Women Against Violence Europe (WAVE) is a network of over 170 European women’s NGOs working towards 

prevention and protection of women and children from violence. WAVE works on three main areas: building the capacity of 

their members, advocating for better legislation, conducting research and raising awareness on violence against women and 

girls. It was founded in 1994 as an informal network of women’s organisations in Vienna, Austria. In 2014, WAVE becomes 

a legal entity in its own right and a formal Network. 
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1.2.1 Who are migrant women? 

To understand who migrant women are in this thesis, a definitional distinction must first be made between 

migrants and refugees. There is no commonly accepted definition of who and what constitutes a migrant, 

neither legally nor internationally. The International Organisation for Migration (IOM) (2019) defines a 

migrant as “a person who moves or has moved across an international border or within a state, away from 

their habitual place of residence.” This definition applies regardless of the person's legal status, whether 

the movement is involuntary or voluntary, i.e. in instances of war, conflict, or disasters, as well as the 

reasons for the movement and the length of stay. On the other hand, the term refugee refers to a precise 

legal definition that comes under international law. According to Article 1 of the 1951 UN Convention 

Relating to the Status of Refugees, a refugee is defined as “a person who, because of a well-founded fear 

of being persecuted for reasons of race, religion, nationality, membership in a particular social group, or 

political opinion, is outside the country of his nationality and is unable or, because of such fear, is 

unwilling to avail himself of the protection of that country; or who, not having a nationality and being 

outside the country of his former habitual residence as a result of such events, is unable or, is unwilling 

to return to it because of such fear”. Consequently, and according to the Refugee Convention’s non-

refoulment principle, a refugee, unlike an undocumented migrant, cannot be returned to his/her country 

of origin.  

Thus, migrant women are individuals who have crossed an international boundary and are living 

in a country other than their own country. Women may migrate for a variety of reasons, whether 

voluntary or coerced. Therefore, various categories of migrant women are considered, including migrant 

workers, students, women migrating for family reunification, undocumented migrants, and women 

victims of trafficking. The boundaries between these groups are variable, and women may be classified 

into multiple categories or move from one to another throughout a migration journey. This categorisation 

not only highlights the various situations of discrimination and violence in which migrant women find 

themselves but also the policies and legislation relating to each of these categories will have significant 

impacts on women's positions, increasing or decreasing their vulnerability to violence and insecurities. 

Migrant women face the same kinds of violence as non-migrant women. However, the peculiarity of 

their circumstances as migrants may enhance their vulnerability to some forms of violence and limit the 

forms of protection and restitution available to them. Furthermore, due to gendered inequities within the 

migration process and in both their countries of origin and new host countries, migrant women may be 
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more exposed to violence than migrating men. As a result, migrant women may be perceived as being 

‘doubly’ vulnerable to violence - both as migrants and as women. (Freedman and Jamal, 2008a) 

Migrant women, according to the European Institute for Gender Equality (EIGE), are non-

nationals who have relocated or are attempting to move to one country from another, often but not always, 

the country of their nationality and whose presence in the former may or may not be authorized or regular. 

Furthermore, the move or attempted move may not always be voluntary because the women involved 

may have been brought to the country by force, improper pressure, or deception with the intention of 

exploiting them in the future, and in other cases, the compulsion to move may be the result of economic 

or natural disasters, or environmental disasters. (McBride, 2009) 

In this thesis, I concentrate on Middle Eastern migrant women who have migrated from countries 

devastated by economic crises, conflicts, and political instability. Their countries of origin's uncertain 

situation, their experience of cultural isolation, and their lack of education and understanding of what 

constitutes gender-based violence (GBV) make them more vulnerable to various forms of violence during 

their migration journey and upon arrival in their destination countries. This violence may take place 

within their families or communities, at employment, or beyond, throughout wider social organisations 

as well as in institutional and administrative settings. Additionally, their unique background, coming 

from previously colonised states, they grapple with different perspectives on and understandings of 

gender, navigating conflicts between tradition, religious beliefs, and external influences, along with 

considerations of race, ethnicity, culture, and socioeconomic status. Thus, they may encounter 

discrimination and marginalisation in their new communities, simply because of their appearances or 

colour as well as experience obstacles to access education, healthcare, and other services. Consequently, 

they become more prone to exploitation and abuse. 

1.2.2 What is gender-based violence (GBV) against women? 

Gender is defined as “the socially constructed roles, behaviours, activities, and attributes that a given 

society considers appropriate for women and men” in the Istanbul Convention, the first international 

human rights agreement to define gender. The Convention recognizes that gender is not solely 

determined by biological sex, but is shaped by cultural, social, and economic factors. Furthermore, 

gender is related to other dimensions of identity, such as class, ethnicity, age, and physical ability. The 

societal construction of what a woman and a man are, as well as the roles, behaviours, and traits that are 

expected of them, is both the source and the result of discrimination and an uneven distribution of power. 
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Indeed, we may say that gender is a power relationship that occurs both in the private and public spheres 

and shapes the architecture of society in unequal ways that primarily disadvantage women.  

Gender-based violence is defined by EIGE as “violence directed against a person because of that 

person's gender, gender identity, or gender expression, or which affects persons of a particular gender 

disproportionately.” However, this thesis focuses on gender-based violence against women, so, women 

are referred to here, in their biological context; biological sex, and physiological features that 

differentiate humans as female or male. Gender-based violence and violence against women are phrases 

that are frequently used interchangeably because it is commonly known that most gender-based violence 

is inflicted on women and girls and that men are the primary perpetrators of gender-based violence 

against women and girls. However, the 'gender-based' aspect is significant since it emphasizes the fact 

that numerous forms of violence against women are rooted in power inequalities between men and 

women.4  

The World Health Organisation (WHO) (Rutherford, A. et al., 2007) defines violence as “the 

intentional use of physical force or power, real or a threat, by another person, group, or community 

against herself/himself, which may result in injury, death, their psychological damage, 

underdevelopment, or deprivation.” GBV against women is a global phenomenon that manifests itself in 

a variety of contexts, including the domestic context, the employment setting, and state institutions and 

involves a wide range of controlling, threatening, aggressive, and abusive actions that can be physical, 

sexual, or psychological in nature (e.g., intimate partner violence, sexual assault, stalking, human 

trafficking) (Gonçalves, M. and Matos, M., 2016). Similarly, there is a wide range of violent agents, 

including both people who are related to or know a woman and strangers. Physical attacks, rape or sexual 

violence, harassment, and emotional and psychological aggression are all examples of violence. These 

many forms of violence are gendered in the sense that they are the result of structural inequalities between 

men and women, inequalities that are socially created and fluctuate across time and space. According to 

the United Nations Fourth World Conference on Women, where the Beijing Declaration and Platform 

for Action, was adopted: 

                                                           
4 The 17th clause of Directive 2012/29/EU of the European Parliament and of the Council of 25 October 

2012 establishing minimum standards on the rights, support and protection of victims of crime, and replacing Council 

Framework Decision 2001/220/JHA; reads as follows: “Violence that is directed against a person because of that person's 

gender, gender identity or gender expression or that affects persons of a particular gender disproportionately, is understood as 

gender-based violence.” Therefore, the term gender-based violence is applied and used widely to exacerbate its impact. 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32012L0029
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32012L0029
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“Violence against women is a manifestation of historically unequal power 

relations between men and women, which have led to domination over and 

discrimination against women by men, and to the prevention of women's full 

advancement.” (United Nations, 1995a, para. 118) 

The UN Declaration on the Elimination of Violence against Women (1993) defines violence 

against women as any act of GBV that causes or is likely to cause physical, psychological, or sexual 

harm or suffering to women. This includes threats of such acts, coercion, or arbitrary deprivation of 

liberty, whether it occurs in public or private life. Moreover, gender-based violence is defined as 

‘violence directed against a woman because she is a woman or that affects women disproportionately’ 

by the Istanbul Convention. The Convention recognizes gender-based violence as a form of 

discrimination and a violation of human rights, which identifies a variety of forms of violence against 

women, including physical, sexual, psychological, and economic violence, as well as stalking, 

harassment, and femicide. Accordingly, there are different contexts of VAW, within which different 

forms of VAW occur, such as but not limited to the following: physical, sexual, and psychological 

violence occurring in the family, including battering, sexual abuse of female children in the household, 

dowry-related violence, marital rape, female genital mutilation, non-spousal violence and violence 

related to exploitation; or occurring within the general community, including rape, sexual abuse, sexual 

harassment and intimidation at work, or in educational institutions and elsewhere; or perpetrated or 

condoned by the State, such as discrimination, unequal employment, re-victimisation and inadequate 

criminal proceedings; and other acts of violence against women also include forced prostitution, 

trafficking, femicide, honour-based violence. (United Nations, 1995b) 

The Istanbul Convention builds on the Beijing Platform for Action's recognition of many kinds 

of GBV and recognizes and addresses several types or forms of GBV. In addition to physical, sexual, 

and psychological violence, the Convention defines other forms of domestic violence and violence 

against women, such as forced marriage, female genital mutilation, stalking, harassment, both online and 

offline, and economic violence, such as control over finances and property. GBV, on the other hand, is 

investigated in this thesis in the context of GBV against migrant women. Migrant women are particularly 

exposed to many unique forms of abuse and the Istanbul Convention's lack of explicit provisions on 

migrant women’s protection from violence is a key issue. As a result, migrant women are not often 

afforded the same amount of protection as other women. This can make it more difficult for migrant 

women to flee assault and seek necessary assistance. 
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1.2.3 Specific forms of gender-based violence against Middle Eastern migrant women 

Even though, migrant women are, in some cases, subject to the same types of violence as non-migrant 

women, the specificity of their positions as migrants increases their vulnerability to certain forms of 

violence. Consequently, a lack of knowledge and data on the subject of GBV against migrant women is 

one of the challenges in analysing this sort of abuse and measuring the vulnerability of migrant women. 

Traditionally migrants have been represented as male workers, and women have only been considered 

as migrants in the context of family reunification. Despite the feminisation of migratory flows, this bias 

in migration research and policy has continued to affect modern policies. Women migrants' ‘invisibility’ 

implies that many of the rights violations and violence they face go unreported or are overlooked. 

Furthermore, because many sorts of gender-based violence occur within the ‘private’ realm of the family 

or home, this type of violence may go unnoticed. 

Migrant women from the Middle East, in particular, have a unique pre-migration experience that 

impacts their resettlement process. As a result, they are more vulnerable to more particular strains of 

GBV. Many Middle Eastern women, for example, are reared with collectivist principles in a patriarchal 

social environment; they are expected to be obedient, unselfish, and uphold the family's reputation. 

Women's identities are highly influenced by interpersonal relationships within the family, community, 

and society. As a result, it is defined within the context of the family. Gender roles are traditional; even 

though things are changing rapidly, the majority of women who migrate come from a familial setting in 

which men are the heads of families. As a result, they are particularly vulnerable to domestic violence in 

its various manifestations, most notably intimate partner abuse.  

A) Domestic and intimate partner violence  

Domestic and intimate partner violence are two of the most common types of GBV perpetrated against 

migrant women. Domestic violence is defined by the Istanbul Convention in Article 3 (b) as “all acts of 

physical, sexual, psychological, or economic violence that occur within the family or domestic unit, or 

between former or current spouses or partners, whether or not the perpetrator shares or has shared the 

victim's residence”. Furthermore, domestic violence, according to EIGE's Gender Equality glossary, is 

“a pattern of assaultive and coercive behaviours, including physical, sexual, and psychological acts, as 

well as economic coercion, that a perpetrator or an abuser may use against their intimate partners without 

their consent.” Consequently, the resultant sentiments of humiliation, embarrassment, fear, and 

helplessness result in low levels of reporting and, as a result, fewer convictions. Many EU Member States 
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have adopted similar definitions. Some of them have no particular terminology for IPV, yet IPV is 

included in the statistical definition of domestic violence. 

Per these definitions, the UN statistical guidelines on violence against women identify various 

forms of domestic abuse, such as: 

a) Physical violence: refers to physical acts of violence such as slapping or kicking, dragging or 

beating up; threatening to use a gun, knife, or other weapon against an intimate partner.  

b) Sexual violence: refers to harmful or unwanted behaviour aimed at forcing or coercing a woman 

to engage in sexual acts against her will or without her consent. It encompasses rape (marital 

rape), attempted rape, and other sexual acts.  

c) Psychological violence: Any act or behaviour which causes psychological harm to the partner or 

former partner. Psychological violence can take the form of coercion, defamation, verbal insult, 

or harassment. It can take different forms and can be grouped into emotional abuse and controlling 

behaviour.  

d) Economic violence: Any act or behaviour that causes economic harm to the partner. Economic 

violence can take the form of, among others, property damage, restricting access to financial 

resources, education, or the labour market, or not complying with economic responsibilities, such 

as alimony. The most common forms of economic violence are preventing an intimate partner 

from knowing about or accessing family income and stopping or preventing an intimate partner 

from working. (United Nations Department of Economic and Social Affairs Statistics Division, 

2014) 

Another added aspect to this form of violence is that Middle Eastern migrant women not only 

continue to be in abusive relationships, but they also tend to remain silent, viewing it as a private and 

personal family problem, and they have a strong desire to justify their abuse. This happens due to several 

factors, including inherited social background, financial dependency, language barrier, and migration 

and documentation status. Overlapping social hierarchies based on gender, race, ethnicity, culture, class, 

age, marital status, language, and religion make migrant women more vulnerable to abuse after they 

arrive. These systemic components, such as oppression, racism, sexism, colonialism, ageism, and 

classism, have an impact on the experiences and responses of migrant women to domestic abuse. As a 

result, social issues at the macro and meso levels of society, such as social isolation, cultural expectations, 

rigid gender roles, acculturation and resettlement stress, and the lack of resources for migrant women, 

make migrant women not only more vulnerable but also unwilling to use any available social service. 
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B) Alienation and Isolation  

Migrant women may feel alienated in a variety of ways as a result of discrimination and marginalisation 

in their new communities. Some of the ways migrant women can feel alienated are as follows: Migrant 

women may feel culturally dislocated or alienated in their new surroundings as they navigate unfamiliar 

cultural norms and expectations and they may feel distant from their cultural background and customs. 

Linguistic alienation is also common among migrant women who are not competent in the language of 

their new community. They may struggle to communicate effectively and may feel alienated from social 

interactions and activities. As a result, they may lack social networks and support systems to which they 

can turn if they face violence or discrimination. 

Because of their migrant status or language barriers, migrant women may experience barriers to 

employment, education, and other economic opportunities that can lead to economic insecurity, 

alienation, and social exclusion. Such economic insecurity may lead to violence against migrant women 

as the jobs into which they are recruited are frequently unskilled, low-paying, and insecure in terms of 

social or legal security. The findings brought by the UNFPA-IOM Expert Group (2006) underline the 

fact that many of these women are working irregularly because they lack the necessary work permits 

making their working conditions even more precarious and exposing them to the risk of employer abuse.  

C) Racism and xenophobia 

Migrant women are particularly vulnerable to racist and xenophobic violence and attacks. The expression 

of this type of violence may be gendered, through sexual harassment or insults. Racist attacks can be 

perpetrated by individuals or by state officials or institutions, such as in receiving centres for asylum 

seekers or detention camps for irregular migrants.  

Such institutional racism can lead to a reluctance of official institutions to interfere in the ‘private’ 

domain on the one hand and a reluctance of migrant women facing violence to seek aid on the other. This 

lack of protection by the relevant national authorities may be aggravated by the woman’s legal status (for 

example, migrant women without legal resident status may be reluctant to contact the relevant police or 

judicial authorities). This reluctance is already worsened by a culturalist perception of migrant 

communities, notably in the case of domestic abuse, which associates violent or abusive practices with 

‘other’ cultures, making authorities even less willing to intervene to protect women. National authorities 

may not treat conjugal violence seriously and may blame it on ‘cultural’ differences. Institutional and 

structural racism may also prevent police and judicial authorities from recognizing or taking the forms 
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of racist and sexist violence that occur against migrant women in their societies seriously. All of these 

factors mean that migrant and refugee women are vulnerable to various forms of violence and that the 

means of protection available to them are limited. (Freedman and Jamal, 2008b) The peculiarity of 

Middle Eastern migrant women lies in the numerous impediments in their pre-migration lives, that the 

Convention should address more explicitly to strengthen their protection and rights to violence 

prevention.   

1.2.4 Intersectional Approach to Violence  

An intersectional approach to violence recognizes that all forms of violence are interconnected and that 

individuals might experience violence in a variety of ways as a result of their overlapping identities and 

social positions. This approach recognizes that certain people are more vulnerable to violence than others 

due to factors such as race, gender, sexuality, socioeconomic status, and others. The emergence of 

intersectionality as a central concept for the social sciences started when authors such as Kimberle 

Crenshaw (1989) argued that understanding social dynamics of exclusion and subordination required 

taking into account the intersection between the multiple identities of individuals.   

Academics have studied intersectionality in a variety of contexts, including domestic violence, 

immigration law and policies, family life, the welfare system, institutional racism, sexism, homophobia, 

ageism, religious discrimination, transgender discrimination, and disability discrimination. Feminist 

theory developed a concept of intersectionality that posed that subjectivity is made up of mutually 

reinforcing vectors of race, gender, class, and sexuality. In feminist theory, intersectionality is used to 

understand how gender intersects with other forms of oppression, such as race, class, sexuality, and 

disability. This approach recognizes that women's experiences of oppression and discrimination are 

shaped by their intersecting identities and social positions and that these experiences are different for 

women who belong to different social groups. Intersectionality also emphasizes that different forms of 

oppression, such as sexism, racism, homophobia, transphobia, and ableism, are interconnected and 

cannot be analysed separately from each other. (Castillo Ortiz et al., 2019) 

Intersectional theorists argue that no oppression – such as gender inequality – is necessarily more 

salient in the situation than other forms of oppression. (Crenshaw 1991) Since gender can only be 

understood in conjunction with other statuses such as race/ethnicity, class, ability, sexual orientation, and 

citizenship. As a result, when considering social phenomena such as violence, an intersectional approach 

places knowledge of these interrelationships at the centre of inquiry. This means that racism, 
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homophobia, anti-immigrant sentiment, colonialism, and ableism are intersecting oppressions that 

significantly complicate how migrant women experience intimate partner violence and the techniques 

they employ to live violence-free lives. Thus, migrant women occupy a complex position in the 

intersectionality of violence. (Creek and Dunn, 2011) 

Intersectionality has grown in importance in the legal sphere, notably in the context of human 

rights and discrimination. It has been used to challenge the idea that legal categories such as race, gender, 

and sexuality are discrete and mutually exclusive, and to highlight how these categories intersect and 

interact with each other. It recognizes the socio-demographic elements of individuals such as race, gender 

or social status do not run parallel but rather interact.  

If we consider the right to non-discrimination, which has been interpreted as a fundamental and 

general principle relating to the protection of human rights that refers to specific categories based on the 

convention in which it is found; discrimination can occur based on sex, race/ethnicity, religion, language, 

or political opinion It was first included in the ICCPR and the ICESC, and then in every human rights 

convention, from the Convention on the Elimination of Racial Discrimination to the Convention on the 

Elimination of All Forms of Discrimination Against Women and the Convention on the Rights of the 

Child. This categorisation has led to a single-issue framework of discrimination in which such groups 

are understood and dealt with individually. As a result, the actual impact on discrimination prevention 

and protection is reduced because it fails to capture the complexity of reality where the axes of 

subordination (gender, race, ethnicity, class) intersect with one another, risking marginalizing those 

whose experiences do not fall into one precise category; and, it prevents the development of effective 

tools (legislative and non-legislative) to combat inequalities. (Crenshaw, 1989) 

According to Crenshaw (1991), intersectionality can be regarded as both a method and a 

disposition. Thus, its importance derives from its capturing of the interplay and intersection of the 

different axes of subordination, as well as the implications of such interactions, as well as its analysis of 

'privileged positions' within and within the oppression systems. (Lutz et al., 2016) This, in turn, leads to 

the creation of a combination of multiple systems of oppression, or what Crenshaw refers to as compound 

discrimination. In the thesis perspective, migrant women are viewed as the subjects for which multiple 

disadvantages interact and intersect in their lives. 
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1.3 RESEARCH QUESTION  

In my research, I try to question the link and correlation between the Istanbul Convention’s inadequate 

provisions on migrant women’s rights to protection and violence prevention and violence against migrant 

women through exploring the policies and practices driven form the Convention towards migrant women 

on the one hand, and gender-based violence experienced by Middle Eastern migrant women once they 

arrived in their destination on the other hand. The primary research question will centre on the issue of 

how effective a radical feminist tool the Istanbul Convention is in addressing and preventing violence 

against migrant women. This will be answered by answering a series of sub-questions: 

• What are the most evident legal challenges faced by migrant women subjected to gender-

based violence? 

• Is the Istanbul Convention capable of addressing the challenges of cross-culturalism? 

• In light of the intersectionality approach and feminist routine activity theory, how should such 

challenges be examined? 

• To what extent do member states comply with the Convention’s provisions protecting migrant 

women against violence?  

1.4 METHODOLOGY 

To address the thesis’ hypothesis about the inadequate efficiency of the Istanbul Convention in protecting 

migrant women, a mixed research methodology will be used in the thesis. The topic's literature review 

will be conducted in accordance with previously published works on the subject, as well as with relatively 

recent first-hand accounts of the subject, such as the commentary on the EU's recent ratification of the 

Istanbul Convention, which was followed by the Convention’s entry into force with regard to the EU on 

October 1, 2023. This qualitative literature review in particular would serve as the foundation for 

addressing the various parts of the research questions and for providing a more thorough grasp of the 

concerns. Qualitative data would be collected from databases, factsheets, and reports released by relevant 

European institutions and organisations like European Institute for Gender Equality (EIGE), 

EUROSTAT, Fundamental Rights Agency (FRA), and the Group of independent Experts on Action 

against Violence against Women and Domestic Violence (GREVIO). Additionally, as part of my 

internship with Women Against Violence Europe (WAVE), data will be analysed to identify any gaps in 

the Convention’s ratification by countries, incident reporting, substantive national legislation, and the 
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efficient involvement of law enforcement. The main method for gathering information will be library-

based research, which may also include empirical research. 

The research methodology will mostly be a theoretical approach to law. The study will employ a 

critical methodology and use intersectionality to relate it to radical feminist legal theory to demonstrate 

how the Convention fails to take the unique needs of women from various backgrounds or cultures into 

account. The feminist routine activity theory (FRAT) viewpoint will also be used to explore the issue of 

entitlement to effective remedies. I will also examine The Istanbul Convention in light of the Vienna 

Convention on the Law of Treaties (Vienna Convention). These two will be supplied by explanatory 

reports and handbooks outlining how treaties operate and supported by pertinent legal literature in the 

areas of women's rights, international law, and human rights law, such as CEDAW and ECHR, as well 

as specific CEDAW and EtCHR case laws involving migrant women. 

The use of both critical methodology and radical feminist legal theory is vital for analysing and 

addressing women's legal challenges as they can be used to question the existing quo and challenge the 

underlying power structures and norms that contribute to violence and discrimination against migrant 

women.  

CHAPTER II: ADDRESSING VIOLENCE AGAINST MIGRANT WOMEN: MAIN 

LEGAL INSTRUMENTS 

Violence against migrant women has recently become the focus of numerous debates and discussions. 

One in every three women worldwide has suffered either sexual violence and/or physical violence 

perpetrated by intimate partners or non-partner sexual violence at least once in their lifetime (World 

Health Organisation, 2021). However, violence against migrant women and girls is likely to be much 

higher due to the precarious conditions they are in, which is exacerbated by the various intersecting forms 

of discrimination they face. In this chapter, I will discuss the primary instruments available to combat 

violence against migrant women. Because women's human rights are abused in several ways. Many 

violations of women's human rights are directly related to their gender--that is, women are discriminated 

against and abused because of their gender. Several international and regional instruments address 

violence against women in relation to migrant, asylum-seeking, and refugee women, such as CEDAW, 

known as the International Bill of Rights of Women, and the Istanbul Convention, which is considered 

to be the most comprehensive international treaty on violence against women.  
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The chapter is divided into two parts. The first part will concentrate on the international level, 

particularly the Convention on Elimination of All Forms of Discrimination against Women (CEDAW) 

and its Committee's general recommendations on the particular needs and protection of migrant, asylum-

seeking, and refugee women. Specific consideration will be given to the Women, Peace, and Security 

Agenda under General Recommendation No.30 on women in conflict prevention, conflict and post-

conflict situations. The regional European level will be addressed in the second part of this chapter, which 

will primarily focus on analysing the Council of Europe Convention on Preventing and Combating 

Violence Against Women and Domestic Violence, commonly known as the Istanbul Convention. 

Subsequently, an analysis of the Istanbul Convention’s provisions on migrant women will be conducted 

in relation to the CEDAW and the European Convention on Human Rights (ECHR). Furthermore, the 

Convention will be analysed in relation to the European Union framework addressing gender-based 

violence, which influences the protection of migrant women. Specifically, attention will be given to how 

instruments such as the Treaty on the Functioning of the European Union (TFEU) address GBV against 

migrant women and how the TFEU relates to the European Court of Human Rights (ECtHR) through its 

case law.  

2.1 ON THE INTERNATIONAL LEVEL: 

Internationally, women’s human rights are addressed through a variety of documents and frameworks 

developed by international organisations and human rights bodies. The United Nations (UN) has been 

instrumental in combating violence against women. The UN system has created several instruments, such 

as the Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW) that 

recognize migrant women's human rights and call for the prevention and abolition of violence against 

them. 

For instance, The Universal Declaration of Human Rights (UDHR), adopted by the UN General 

Assembly in 1948, was the first legal document to set out the fundamental human rights to be universally 

protected. It represents this global perspective and widely defines human rights. While little is said 

regarding women, Article 2 of the UDHR states that everyone is entitled to “the rights and freedoms set 

forth in this Declaration, without distinction of any kind, such as race, colour, language, religion, national 

or social origin, birth or other status.” Article 7 of the declaration states that “all are equal before the law 

and are entitled without any discrimination to equal protection of the law,” including protection from 

violence and abuse. This article prohibits discrimination based on race, nationality, or any other status, 

and requires that all individuals be afforded equal protection under the law. 
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Despite various interpretations of human rights being disputed by the international community in 

response to global changes since 1948, little of this debate has addressed gender issues. Only recently 

have serious challenges been made to the view of human rights that ignores many women's experiences.   

Feminists, in this spirit, redefine human rights violations to include the degradation and violation of 

women. Women's individual experiences must be incorporated into traditional approaches to human 

rights to make women more visible and to modify our culture's understanding and practice of human 

rights so that it better accounts for women's lives. (Bunch, 1990) This resulted in the United Nations 

General Assembly (UNGA) adopting the Convention on the Elimination of All Forms of Discrimination 

Against Women (CEDAW) on December 32, 1979, and it entered into force in September 1981 as an 

international treaty. 

2.1.1 Convention on Elimination of Discrimination and Violence Against Women 

CEDAW: committee’s general recommendations on migrant women 

In 1979, the UNGA adopted The Convention on the Elimination of All Forms of Discrimination 

against Women (CEDAW) as an international treaty that is dedicated to promoting and protecting the 

rights of women and girls globally. It is considered the most important and central human rights treaty 

for women. It consists of a preamble and 30 articles, that define what constitutes discrimination against 

women and lay out an agenda for national action to put an end to it.  

In its preamble, the Convention expressly states that “extensive discrimination against women 

continues to exist,” emphasizing that such discrimination violates both the principles of equality of rights 

and respect for human dignity. Article 1 of the CEDAW (1979) defines discrimination as “any 

distinction, exclusion, or restriction made on the basis of sex...in any political, economic, social, cultural, 

civil, or other field.” The Convention, in Article 3, upholds the principle of equality by requiring state 

parties to take “all appropriate measures, including legislation, to ensure the full development and 

advancement of women, as well as to guarantee them the exercise and enjoyment of human rights and 

fundamental freedoms on an equal basis with men.”  

The CEDAW is significant because it reaffirms core human rights, notably the equality of rights 

between men and women, while also outlining a roadmap for countries to follow to ensure the respect 

and enjoyment of those rights and achieve de facto equality. According to this perspective, the 

Convention addresses three dimensions of women's lives: civil rights and legal status of women; 

reproductive rights; and the impact of cultural factors on gender relations. It formally acknowledges the 
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role of culture and tradition in limiting women's enjoyment of their fundamental rights. The Convention 

emphasizes the uniqueness of women's experiences of discrimination in each section and assigns states 

the responsibility to put a stop to it. Indeed, it establishes states' responsibility to achieve effective 

equality, including the adoption of specific measures. The types of obligations, that fall under the 

principle of due diligence, are to respect, safeguard, and fulfil the rights outlined in the document. The 

Convention's final section established the Committee on the Elimination of Discrimination Against 

Women, which is made up of a group of independent specialists tasked with monitoring and tracing the 

progress made by States in the context of the Convention. 

Despite the historical and progressive contributions of the CEDAW in promoting and protecting 

women’s rights, some gaps have been individuated such as the limited knowledge of intersectional and 

multiple levels of discrimination against women as in the case of migrant women’s experience. Since 

CEDAW did not specifically focus on migrant women, the Committee on the Elimination of 

Discrimination Against Women, to partially fill such regulatory gaps on specific aspects of women’s 

rights, adopted over the years, 39 General Recommendations to recognize the unique challenges and 

vulnerabilities women face, specifically, migrant women (OHCHR, 2022). 

Even though such general recommendations are not legally binding, they are considered 

authoritative statements on the legal obligations of the state parties. Each recommendation provides 

detailed guidance on specific thematic areas to assist state parties in the interpretation and 

implementation of the CEDAW provisions effectively. They cover in-depth provisions on violence 

against women and women migrant workers as well as a guide for State Parties to implement their 

obligations under the Convention. (Simonovic, 2014) Concerning the issue of violence against migrant 

women, five main general recommendations are considered complementary to the migration and asylum 

legal frameworks, as they focus on GBV against women and the protection of migrant women from 

GBV. (Kathree, 1995) 

2.1.1.1 General Recommendation No. 265 (2008) on women migrant workers 

It was adopted in 2008 and specifically addresses the rights of women migrant workers. It guides state 

parties on how to implement their obligations under the Convention to prevent discrimination against 

                                                           
5 CEDAW made a decision during its 32nd session in 2005 to issue a general recommendation specifically addressing 

women migrant workers vulnerable to abuse or discrimination. The GR was officially adopted during the 42nd session in 

October 2008. This recommendation contributes to supporting state parties in meeting their obligations to uphold, safeguard, 

and fulfil the human rights of women migrant workers. It complements legal obligations outlined in other treaties, 
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women migrant workers, protect their rights, and address the specific challenges they face, such as labour 

exploitation and trafficking. The general recommendation (GR) clarifies the definition of women migrant 

workers and emphasizes that the term includes both documented and undocumented migrant women. It 

recognizes that women migrate for various reasons, such as employment, family reunification, or seeking 

asylum or refuge. 

It highlights the principle of non-discrimination and equality in relation to women migrant 

workers. It emphasizes that states should ensure that migrant women enjoy the same rights and 

protections as their national counterparts, without discrimination based on sex, migrant status, or other 

grounds. Even though, this general recommendation deals only with the work-related situation of women 

migrants, the Committee emphasizes that all categories of women migrants are included by the 

Convention’s obligations to the state parties and must be protected from all forms of discrimination under 

the Convention. 

This GR recognizes that women migrant workers face particular challenges due to their gender. 

They are often more vulnerable to exploitation, violence, and discrimination. It also recognizes that 

violations of the human rights of women migrant workers can occur in three different situations; in 

countries of origin, transit, and destination. The recommendation stresses the importance of ensuring that 

women migrant workers have access to justice and effective remedies for human rights violations. It 

underlines the different situations in which migrant women workers can experience multiple forms of de 

jure and de facto discrimination in their countries of destination.   

As a result, the final part of the GR calls on State Parties to take a gender-sensitive approach to 

the protection of women migrant workers, requiring cooperation among states at multilateral, bilateral, 

and regional levels to address the root causes of migration and protect migrant women workers from 

violence, exploitation, and discrimination. This includes ensuring that migrant women workers have 

access to their full range of rights, including the right to work, the right to education, and the right to 

health as well as have access to justice and promoting the participation of women migrant workers in 

decision-making processes. 

                                                           
commitments articulated in action plans of world conferences, and the significant efforts of migration-focused treaty bodies, 

particularly the CEDAW committee. 
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2.1.1.2 General Recommendation No. 306 (2013) on women in conflict prevention, conflict, and 

post-conflict situations 

It was adopted in 2013 and emphasizes the need to integrate a gender perspective into conflict prevention, 

peacekeeping, and post-conflict reconstruction efforts and strategies. The GR addresses the specific 

vulnerabilities and hazards that women face during armed conflict, including sexual violence, 

displacement, forced marriage, denied access to justice, and lack of women's participation in peace 

processes.  

It recognizes that women are disproportionately affected by conflict and post-conflict situations. 

Consequently, it addresses the particular challenges faced by internally displaced women and calls on 

states to ensure their protection, including providing access to basic services, safety, and security. The 

GR emphasizes that the Convention applies at every stage of the displacement cycle and that the needs 

and experiences of refugee women and female asylum seekers differ from those of male refugees as they 

are at a greater risk of suffering from GBV, including gendered barriers to their asylum as their narrative 

may not fit the traditional patterns of persecution, which have been predominantly stated from a male 

perspective. 

The recommendation stresses the correlation between the increased prevalence of gender-based 

violence and discrimination and the outbreak of conflict while also confirming the Convention’s 

territorial and extraterritorial application, as well as its application to both State and non-state actors. The 

GR also highlights the complementarity of the CEDAW with international humanitarian, refugee, and 

criminal law. It states that the provisions of the Convention prohibiting discrimination against women 

“reinforce and complement the international legal protection regime for refugees, displaced and stateless 

women and girls in many settings, especially as explicit gender equality provisions are absent in relevant 

international agreements, notably the 1951 Convention relating to the status of refugees and its 1967 

Protocol.” This explains that the key documents in the international framework for refugees and asylum 

seekers are not gender-sensitive and that the CEDAW would be used to protect women’s rights. 

                                                           
6 GR No.30 provides authoritative guidance to States parties regarding their obligations under the Convention to 

protect, respect, and fulfil the human rights of women during these challenging circumstances, especially since such 

circumstances are closely linked to issues of migration, trafficking and displacement. It specifically emphasises the territorial 

and extraterritorial application of the convention while addressing a broad array of issues, including gender-based violence, 

refugees, asylum-seekers, access to education, employment, and health, as well as access to justice. The GR aims to ensure 

that the rights of women are upheld and promoted across various dimensions in the context of conflict and its aftermath. 

Therefore, the relation between GR No.30 and the WPS Agenda is complementary and need to be considered.  
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The final section of the GR guides State Parties on how to carry out their commitments to protect 

women's rights in these situations by using a gender-sensitive approach to conflict prevention, conflict, 

and post-conflict situations. It urges states to take measures to safeguard women and girls from gender-

based violence, including sexual abuse, and to ensure their access to essential humanitarian services, 

including healthcare services. This includes: including women in all decision-making processes linked 

to conflict prevention, conflict, and post-conflict situations and in all stages of peace processes, focusing 

on accountability and justice for women victims and survivors by the prosecution of crimes and 

perpetrators of GBV. 

2.1.1.2.1 Women, Peace, and Security Agenda (WPS) 

Under GR No.30, I must highlight the Security Council's Women, Peace, and Security Agenda as a 

document of cross-cutting importance. It is mentioned in section III of the GR; Application of the 

Convention to Conflict Prevention, Conflict, and Post-Conflict Situations, where The Committee 

recognizes that the various Security Council thematic resolutions, particularly 1325 (2000), and other 

resolutions made over the years that are crucial political frameworks for advancing advocacy regarding 

women, peace, and security.  

The Security Council's agenda on women, peace, and security (WPS) reinforces the CEDAW’s 

Committee GR No.30. It is not, however, legally binding as the CEDAW and does not give forth a 

comprehensive framework. The UN Security Council adopted the WPS Agenda in 2000. It is based on 

many significant UN Security Council decisions, including Resolution 1325 (2000), which was the first 

to directly address the impact of armed conflict on women and advocate for their inclusion in 

peacebuilding efforts. It was expanded through seven further Security Council (SC) resolutions, which 

were followed by regional and national plans, and it provided a platform of action for the prevention and 

protection of women in conflict situations, as well as their participation in peacekeeping and security 

governance during post-conflict reconstruction. (Gumru, Fritz, 2009) 

The WPS agenda is rooted in the recognition that women and girls are disproportionately affected 

by armed conflict, and their meaningful participation is crucial for sustainable peace and security. It is 

built on four pillars: participation, which calls for full and meaningful participation of women and girls 

at all levels of decision-making in peace and security processes, prevention, which calls for addressing 

the root causes of conflict, protection of women and girls from GBV during armed conflict, and relief 

and recovery, which addresses the specific needs and experiences of women and girls in post-conflict 
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settings. It also calls on victims and survivors to be included in relief and recovery efforts, including 

access to healthcare, education, and job opportunities, as well as psychosocial assistance. 

Following the Security Council resolutions, national action plans, and the efforts of governments, 

civil society organisations, and grassroots movements, the WPS agenda has garnered substantial 

worldwide prominence. It is of great political and normative importance; it calls on states to act to protect 

women and girls from violence in conflict and post-conflict situations, as well as to ensure women's full 

involvement and participation in all peacebuilding and decision-making processes, as well as in conflict 

prevention efforts. However, Holvikivi and Reeves (2020) state that “inconsistent implementation of 

(the) resolution... remains a significant challenge.”  

The WPS is criticised for several shortcomings in the backdrop of Europe's ‘refugee crisis’. 

Firstly, it is criticised for its narrow focus, as its provisions only place obligations on UN agencies, 

governmental bodies, and armed groups in countries of armed conflict, potentially overlooking the 

broader gender inequalities that contribute to conflict and insecurity, as well as the fact that conflict-

affectedness also applies to people on the move. Secondly, the WPS has paid insufficient attention to 

conflict-affected women who flee their countries and become migrant women, asylum seekers, and, 

eventually, refugees. It rarely comes into contact with the question of refugee protection. As a result, 

women migrants, asylum seekers, and refugees are not completely recognized nor integrated into the 

WPS framework. They become neglected and invisible as they move away from the conflict zone. 

(Standke-Erdmann and Stachowitsch, 2021) 

Another important point of contention is the National Action Plans (NAPs). Even though many 

countries have not developed national action plans or taken concrete actions to advance the agenda, 

women's participation in peace and security processes continues to be limited. National Action Plans, 

particularly those from EU Member States, did, in various ways, broaden the WPS framework to include 

refugee women. However, such expansion remains uncommon and lacks an intersectional approach 

because several EU Member States, like Croatia and Sweden, do not implement the WPS with the 

inclusion of migrant women in their NAPs.  (Holvikivi and Reeves, 2020).  

The WPS Agenda is widely perceived and implemented as a foreign policy tool for women living 

in external, conflict-affected regions far from the EU's nominally safe borders at the EU and member 

state levels. The Foreign Affairs Council adopted the first-ever Conclusions on Women, Peace, and 

Security (WPS) in December 2018, with the first point of the Principles of the EU Strategic Approach to 
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WPS Combining internal and external policy being that the WPS Agenda must be systematically 

implemented by all EU actors and Member States, both in their internal (e.g. domestic, judicial, and 

human resources) and external (e.g. foreign and security, trade, and migration) policies, programs, and 

actions. The (2018) Council Conclusions on WPS address some NAPs' ignorance of a discriminatory 

and external application of the WPS. However, violence continues to affect women even after they flee. 

It attaches itself to people on the move and can affect them throughout their journey in a transitory 

country as well as in their final destination. These experiences are more common among women 

migrants’ experiences, as both the route and the destination feature dangerous and threatening conditions 

that expose women to violence and sexual exploitation. In 2019, through a comprehensive approach to 

action (General Secretariat of the Council of the European Union, 2019), the EU Strategic Approach to 

WPS and its Action Plan (2019-2024) was developed to reflect the EU's commitment to promote gender 

equality, women's rights, and their meaningful engagement in peace and security processes globally. 

Finally, while the WPS framework addresses women's rights in conflict contexts, it is not a 

comprehensive tool. The policy's narrow reach, without additional definition, can lead to the 

marginalisation of migrant women by creating a normative hole that prevents their rights from being 

safeguarded and perpetuates their inferiority. To put the provisions into action, a more intersectional 

approach should be taken: First, the term conflict should be broadened to cover the continuum of violence 

outside and beyond the geographical understanding of what a conflict is. Second, conflict-affected 

women on the move should be recognized and included as new WPS political subjects, with the right to 

asylum and political participation. 

2.1.1.3 General Recommendation No.327 (2014) on the gender-related dimensions of refugee 

status, asylum, nationality, and statelessness of women 

It was adopted in 2014 and provides State Parties with guidance on how to address all aspects of their 

obligations under the Convention and assume their obligations to respect, protect, and fulfil the rights of 

refugee, asylum-seeking, and stateless women to non-discrimination and substantive equality in times of 

peace, international and non-international armed conflict, and occupation.  

                                                           
7 GR No.32 is increasingly important in its recognition of gender-based violence and persecution as legitimate 

grounds for international protection in law and in practice as well as its referral to discriminatory justice systems as forms of 

gender-based violence. The GR stresses that the states that ratified the CEDAW has an obligation to “protect women from 

being exposed to a real, personal and foreseeable risk of serious forms of discrimination..., including gender-based violence, 

irrespective of whether such consequences would take place outside the territorial boundaries of the sending State party.” 
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The GR acknowledges the overlapping operational interrelationships between the CEDAW and 

international human rights law, as well as international refugee law and laws dealing with the status of 

stateless persons and statelessness reduction. It states that the Convention's provisions “reinforce and 

complement the international legal protection regime for refugees and stateless women and girls, 

particularly because explicit gender equality provisions are missing from relevant international 

agreements, including the 1951 Refugees Convention and the 1967 Protocol thereto, the 1954 

Convention relating to the Status of Stateless Persons, and the 1961 Convention on the Reduction of 

Statelessness. As a result, the convention must be applied at all stages of the displacement cycle. The GR 

addresses the application of non-discrimination and gender equality to international refugee law, 

emphasizing the right to asylum, the non-refoulement principle, and the right to nationality. According 

to the Committee, this GR “covers all women in need of international protection under the 1951 Refugee 

Convention and seeks to apply the Convention's protection to all women in the context of refugee and 

asylum status.” 

The GR notes that violence against women, which is a prohibited form of discrimination against 

women, is one of the major forms of persecution experienced by women in the context of refugee status 

and asylum, recognizing that refugee women and stateless women face particular challenges due to their 

gender and is often inextricably linked with and compounded by other factors that affect women, such 

as race, ethnicity, religion or belief, health, age, and other status. These experiences of women during 

displacement, from asylum to integration, return, or settlement in a third country, in addition to those of 

stateless women, are shaped by the action or inaction of various actors. However, the GR appoints the 

State parties as having the primary responsibility for ensuring that asylum-seeking women, refugee 

women, women nationality applicants, and stateless women, those located within their territory or under 

their effective control or jurisdiction, and outside, are not exposed to violations of their rights under the 

Convention.  

Throughout the GR, there are specific recommendations for state parties to take action by 

adopting a gender-sensitive approach to refugee protection and asylum procedures. This includes: 

ensuring that refugee women, asylum-seeking, and stateless women have access to essential services, 

and justice as well as safe and legal pathways to enter and remain in their territory, and protecting refugee 

women and women who are stateless from violence, exploitation, and discrimination. The provision of 

services, here, is quite particular to the cases of asylum-seeking and refugees. Migrant women usually 

come from a different background than that of their destination countries, thus, they may not have 
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adequate knowledge of the language, the socio-economic opportunities they could request, or the 

different forms of GBV they may have been subjected to. Therefore, the GR states that the state parties 

should take measures for the advancement and equality of women in all fields; they should provide safe 

accommodation, with sanitary and health facilities, food and social services as well as employment 

opportunities and mechanisms for complaints. In addition, States have the duty to ensure legal, medical, 

psychological, and linguistic support for their integration. 

An important recommendation is outlined in the GR, which is to protect the independence of 

women asylum seekers. This means that women asylum seekers are able to present their asylum claims 

on the basis of equality and non-discrimination, in this respect, to be interviewed separately, without the 

presence or interference of male family members, so that they would have the opportunity to present 

their case freely, without fear or maybe pressure. The GR also requests that state parties collaborate and 

work alongside other relevant agencies, such as UNHCR, to address the core causes of refugee 

displacement and statelessness. Because refugee protection is a joint obligation, State Parties should 

demonstrate solidarity through burden-sharing measures. 

2.1.1.4 General Recommendation No. 358 (2017) on gender-based violence against women- 

updating General Recommendation No. 19 

In 2017, General Recommendation No. 35 was adopted as an update to General Recommendation No. 

19. The latter has been recognised by various human rights bodies, including the Special Rapporteur on 

Violence against Women, as a catalyst for establishing the prohibition of gender-based violence against 

women as a principle of customary international law. In light of these developments, the Committee 

decided to commemorate the 25th anniversary of the adoption of GR No. 19 by providing State parties 

with further guidance. Thus, General Recommendation No. 35 was adopted to accelerate the elimination 

of gender-based violence against women. 

The recommendation addresses the newly precise term ‘gender-based violence against women’, 

which has replaced the term VAW ‘violence against women’. The former places an emphasis on the fact 

that such violence is gender-based, thus, making explicit the gendered causes and impacts of the violence. 

                                                           
8 GR No.35 is significant for three main reasons. Firstly, it explains how the combination of opinio juris and state 

practice since the adoption of GR No.19 in 1992 has established the prohibition of GBV as a customary international law 

principle. Secondly, it acknowledges the non-existent and/or inadequate legal frameworks and implementation in many states 

regarding gender-based violence against women, as evident in cited court cases where erosion of such frameworks is often 

justified in the name of tradition, culture, religion, or fundamentalist ideologies. Thirdly, GR No.35 specifically addresses the 

due diligence obligations concerning acts and omissions of non-State actors, a group that is typically overlooked. 
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The term further strengthens the understanding of violence as a social rather than an individual problem, 

that necessitates comprehensive remedies that go beyond those directed at specific occurrences, 

individual perpetrators, and victims/survivors. 

The recommendation acknowledges that gender-based violence affects women throughout their 

life cycles and that it takes multiple forms. The GR identifies and addresses several forms of GBV, such 

as interpersonal and domestic abuse, harmful practices, and structural violence, including laws and 

policies that discriminate against women. It confirms that gender-based violence against women occurs 

in all public and private spaces and spheres of human interaction, including the contexts of the family, 

community, and other settings, including the redefinition of public and private through technology-

mediated/digital environments. 

Section III of the GR emphasizes the need for both states and non-state actors to undertake due 

diligence in preventing, investigating, punishing, and providing remedies for gender-based violence. It 

emphasizes the necessity for comprehensive legislation, policies, and appropriate resources to properly 

and effectively address and prevent GBV. It urges State Parties to implement a comprehensive approach 

to ending gender-based violence against women, one that includes legislative, executive, and judicial 

action. Concerning national legislation, the Committee urges states to “take all legislative measures 

necessary to protect women from GBV and to eliminate any discriminatory provision that encourages, 

facilitates, or justifies GBV or even discourages women from reporting GBV, including restrictive 

immigration laws that discourage women, including migrant domestic workers, from reporting such 

violence.” 

The final recommendations of the GR focus on the key aspects of combating GBV, which are 

prevention; promoting gender equality education and awareness-raising; and protection; effective 

protection measures include safe and dependable access to justice, shelters, helplines, and support 

services, prosecution and punishment, reparations, coordination, monitoring, and data collection. It 

emphasizes the significance of holding perpetrators of gender-based violence accountable through fair 

and effective criminal justice systems. It urges states to end impunity for violence against women and to 

provide survivors with access to justice and remedies, such as compensation and rehabilitation. The 

recommendation emphasizes the need for survivor-centred services that are culturally sensitive and 

accessible to all women, including those from marginalized groups, and finally, international 

cooperation; stressing the importance of cooperation between the state parties, in sharing information, 

seeking support, and coordinating their efforts to prevent, protect, and prosecute gender-based violence. 
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Finally, under GR No.35, I must highlight the influence and efforts of civil society and non-

governmental organisations (NGOs) in advocating for stronger protection and prevention from GBV. 

The CEDAW Committee received inputs and suggestions from over 30 international and European 

NGOs, including WAVE’s Comments on the Draft Update of General Recommendations No. 19 (1992) 

on Gender-Based Violence Against Women which led this GR to be considered a milestone. OHCHR 

(2017) in the launch of GR No.35 explains that this GR expands the understanding of violence to include 

violations of sexual and reproductive health rights, and stresses the need to change social norms and 

stereotypes that support violence, in the context of a resurgence of narratives that threatens the concept 

of gender equality in the name of culture, tradition or religion. 

2.1.1.5 General Recommendation 389 (2020) on trafficking in women and girls in the context of 

global migration 

It was adopted in 2020 and contextualizes the implementation of State parties’ obligations to combat all 

forms of trafficking in women and girls, who are exposed to various types of exploitation, including 

sexual exploitation, as mentioned in Article 6 of the CEDAW, in the context of global migration by 

guiding State Parties on how to address the root causes of trafficking, protect and assist victims, and 

prosecute traffickers. Because the provisions of the CEDAW are mutually reinforcing, this GR links to 

them as well as Article 6 and the Committee's existing jurisprudence to guarantee complete protection. 

The GR affirms the legal definition of trafficking in persons, which is set out in Article 3 of the 

Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women, and Children, 

supplementing the United Nations Convention against Transnational Organized Crime, which explains 

that trafficking in persons is done for the purpose of exploitation. Exploitation shall encompass the 

exploitation of the prostitution of others or other forms of sexual exploitation, forced labour or services, 

slavery, or practices akin to slavery, servitude, or organ removal.  

The GR acknowledges that trafficking of women and girls is a serious violation of human rights 

that disproportionately affects women and girls from marginalized and vulnerable communities. Person 

trafficking pathways frequently intersect with mixed migration flows. Migrant women and girls are 

particularly vulnerable to human trafficking. The Committee emphasizes the specific susceptibility of 

                                                           
9 The non-refoulment principle, which is also underlined in the Istanbul Convention, is emphasised in GR No. 38. 

Particular emphasis is placed in Article 23 on the need for states to manage their borders and regulate migration exclusively 

in accordance with their obligations as parties to the human rights treaties that they have ratified or joined. This includes the 

need to provide safe routes that protect women's human rights at every stage of migration. It also stresses solutions to prevent 

re-victimisation and ensure victims' access to justice.  
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smuggled women and girls to trafficking, as well as the conditions produced by restrictive migration and 

asylum regimes that push migrants towards irregular routes. 

The GR explains that the existence of gender-neutral provisions in national migration laws and 

the absence of gender-sensitive migration policies hinder women’s access to safe and regular migration 

routes. For example, often women are restricted to low-skilled and low-income jobs and this obstructs 

their ability to have the required amount of income to request a visa and hinders the possibility of a more 

regular, long-term term, or even permanent job prospects in transit or destination countries. Gender 

stereotypes, discriminatory regulations, recruitment discrimination, and a lack of credible and available 

information on migration all limit women's ability to migrate. This could be even exacerbated by visa 

regimes, as they could instil economic and legal dependency on an employer or spouse, facilitating 

exploitation and allowing such sponsors to act with impunity. 

It also identifies other root causes of trafficking, including socioeconomic injustice, use of 

technology in trafficking, demand that fosters exploitation and leads to trafficking, and situations of 

conflict and humanitarian emergencies. It highlights the specific vulnerabilities of women and girls who 

migrate, such as their lack of access to information, documentation, and legal protection. Sex-specific 

migration bans or restrictions, intended to protect women from trafficking, frequently increase the risk 

of women becoming victims of trafficking, because they are forced to seek other migration routes. 

The GR calls on state parties to combat trafficking in women and girls comprehensively. It 

advocates for a comprehensive, victim-centred, child and gender-sensitive anti-trafficking legislation that 

takes a consistent and harmonised approach to criminalising trafficking at all levels of jurisdiction while 

affirming that it is a priority duty of States, both individually and collectively, to protect women and girls 

from the risk of being trafficked. It has provided practical guidance for implementing anti-trafficking 

intervention based on a gender and intersectional approach, with an emphasis on realising the human 

rights of women and girls as a strategic goal for attaining sustainable development. The recommendations 

are set out to address the root causes and vulnerabilities that make women and girls more likely to be 

trafficked to prevent trafficking, to identify, assist, and protect both victims of trafficking by providing 

them with access to safe shelter, healthcare, and legal assistance and survivors of trafficking to prevent 

their re-victimisation and to ensure their access to justice and the prosecution and punishment of 

perpetrators.  
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2.1.1.6 Final considerations on the CEDAW and its committee’s general recommendations 

Despite being legally binding, there is widespread scepticism regarding the CEDAW, particularly where 

its ideas have not been implemented into domestic legislation. However, there are numerous examples 

of its application in the development of national and international laws and policies to combat GBV 

against migrant women and girls and protect them. (Rana and Perrie, 2019) In the context of migration 

policies and regulations, the Convention follows an intersectional approach to understanding migrant 

women’s needs and experiences. It calls for an extra-territorial application and requires states to develop 

gender-sensitive migration and asylum-seeking procedures and laws. 

The Convention's role in combating GBV against migrant women is strengthened by its 

Committee's General Recommendations, which, while not legally binding, have played and continue to 

play an important role in developing GBV protection and prevention mechanisms for migrant women. 

They require states to take the lead in intervening and dismantling any discriminatory practices or policies 

that disadvantage migrant women. Furthermore, they compel states to employ a victim-centred, culturally 

sensitive, and intersectional approach that considers migrant women's distinct vulnerabilities and diverse 

origins in order to protect them from all the forms of discrimination and abuse that are extensively 

recognized and addressed in the general recommendations. 

However, there is a significant problem in the Committee’s reasoning when defining the 

obligations of the State Parties. The Committee in its GRs has somehow failed to explain, both doctrinally 

and practically, how specific forms of discrimination should be established and eliminated. Thus, 

allowing for a wide margin of discretion for states to justify discrimination in some, if not many, 

circumstances. Many situations of discrimination against migrant women, particularly in the context of 

migration control, include concerns of justification and reason because states' arguments about the 

legality and need of the measures they use or must use typically prevail. Because of this ambiguity and 

unclearness, which need to be addressed by the Committee, migrant women who have been discriminated 

against or hurt by migration laws and practices lack the legal means and tools to dispute and contest 

discrimination in border control. (Briddick, 2022) 

2.2 ON THE EUROPEAN LEVEL: 

In recent years, there has been a growing concern over the issue of violence against migrant women in 

Europe. With women constituting half of the migrating population, many human rights and migrant 

support groups have expressed grave concern about the EU's response to this migrant ‘crisis’ for its 
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emphasis on the repression of trafficking and prevention of illegal migration, rather than on protecting 

the rights and lives of migrants desperate to reach Europe. (Freedman, 2016) 

GBV against migrant women is a severe threat not just to these women's physical and mental 

well-being, but also to their ability to fully participate and integrate into European society. The 

vulnerability of migrant women in Europe is elevated among the migration routes and even after 

resettlement. In the framework of EU resettlement, the process whereby, on a request from the United 

Nations High Commissioner for Refugees (UNHCR) based on a person's need for international 

protection, third-country nationals are transferred from a third country and established in an EU Member 

State, where they are permitted to reside with one of the following statuses: 

(i) refugee status within the meaning of Art. 2(e) of Directive 2011/95/EUEN10 

(ii) subsidiary protection status as defined in Article 2(g) of Directive 2011/95/EU;11 or 

(iii) any other status that provides comparable rights and advantages under national and Union 

law. 

This ‘given’ status ensures protection from refoulement and gives resettled refugees/migrants and 

their families or dependents access to rights similar to those enjoyed by nationals. Resettlement, as 

defined by the European Commission Migration and Home Affairs (2011), also includes the possibility 

of eventually becoming a naturalized citizen of the resettlement country. As a result, resettlement is seen 

both as a long-term solution and a tool for refugee/migrant protection. 

However, it is highlighted that migrant women who live in precarious conditions in the country 

of transit and/or arrival or resettlement are at higher risk for interpersonal violence and domestic abuse 

(Bolsoy and Sen, 2020). This issue is further compounded by the fact that migrant women are more likely 

to experience sexual harassment, rape, and violence due to their gender and migrant status. 

The European legal framework on violence against migrant women consists of various regional 

instruments aimed at protecting migrant women’s rights and addressing gender-based violence. It 

provides a strong foundation for the protection of migrant women from violence. However, there are still 

some gaps in the legal framework and the European Commission is working to address these gaps. The 

                                                           
10 ‘refugee status’ means the recognition by a Member State of a third-country national or a stateless person as a 

refugee; 
11 ‘subsidiary protection status’ means the recognition by a Member State of a third-country national or a stateless 

person as a person eligible for subsidiary protection; 
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key component on this subject, which will be explored and criticised in length in the next section, is the 

Istanbul Convention. It was adopted by the Council of Europe and is considered a significant instrument 

in combating violence against women, including migrant women. The Convention compels states to take 

measures to prevent and address violence against all women, including migrant women and provides 

specific provisions for their protection and support. 

Other legal instruments are essential when talking about the protection of migrant women from 

violence, even though they don’t explicitly mention violence against migrant women, which poses 

difficulties in having a legal basis for preventing and combating GBV against migrant women. Such as 

the European Convention on Human Rights (ECHR) which protects a wide range of human rights, 

including the right to be free from violence and has its own judicial body (Equality and Human Rights 

Commission, 2017). The ECHR established the European Court of Human Rights (ECtHR) as a 

supranational court responsible for interpreting and applying the provisions of the Convention. The 

ECtHR, through its case law, has played a crucial role in interpreting and applying human rights standards 

to protect the rights of migrant women. The Court has ruled on cases concerning gender-based violence, 

discrimination, and other violations of migrant women's rights, contributing to the development of legal 

principles and standards. 

In the next part, I will examine the Council of Europe Convention on Preventing and Combating 

Violence Against Women and Domestic Violence (Istanbul Convention) in terms of its historical 

evolution, legislative framework, provisions on/for migrant women, and relation with the European 

Union legal instruments on VAW to better understand the Convention’s relationship with them in terms 

of safeguarding migrant women from GBV and whether they complement or complicate each other's 

implementation. 

2.1 The Council of Europe Convention on Preventing and Combating Violence Against 

Women and Domestic Violence (the Istanbul Convention) 

The Council of Europe, which was created in 1949 and unites 46 European countries in the promotion 

of human rights, democracy, and the rule of law, has developed several conventions on a wide range of 

human rights concerns. The Convention on Preventing and Combating Violence Against Women and 

Domestic Violence, which is known as the Istanbul Convention, was adopted by the Council of Europe 

in 2011 and entered into force in 2014. It is often regarded as the most comprehensive international 

document addressing violence against women and domestic violence. The Istanbul Convention was the 
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product of a series of negotiations and proposals following the establishment of an expert group by the 

Council of Europe tasked with preparing a draft treaty on VAW and domestic abuse. The Ad Hoc 

Committee for Preventing and Combating Violence Against Women and Domestic Violence (CAHVIO) 

drafted the Convention in 2010.12 

The Istanbul Convention is the first instrument to set legally binding standards and a 

comprehensive framework specifically to combat gender-based violence, protect victims of such 

violence, affirm the due diligence of states in protecting women’s rights, and punish perpetrators 

(Shreeves, 2022). The Convention addresses and criminalizes a wide range of GBV against women 

crimes including physical, sexual, psychological, and economic violence. It also covers forced marriage, 

forced abortion, forced sterilisation, female genital mutilation, and stalking. The Convention is the first 

international treaty to define gender as a socially constructed category that distinguishes between 

‘women’ and ‘men’ according to socially assigned roles, behaviours, activities, and qualities. 

The Istanbul Convention draws on regional and international human rights law developments. 

The Convention's Preamble refers to some CoE Recommendations as well as other international legal 

standards, such as those included in the United Nations Convention on the Elimination of All Forms of 

Discrimination Against Women (CEDAW). The ECHR is also invoked in the first paragraph of its 

Preamble as well as the ECtHR's case law, which the Explanatory Report clearly states, “provided 

guidance to the drafters in the elaboration and development of numerous positive obligations and 

measures required to prevent violence.” This demonstrates the Istanbul Convention's strong connection 

to the Council of Europe's gender equality agenda and the norms of international human rights law. The 

Convention’s Preamble (2011, p.1-2) also acknowledges several crucial principles, among others, the 

“realisation of de jure and de facto equality between women and men” as a key element in the prevention 

of violence against women and the recognition of “the structural nature of violence against women as 

gender-based violence, and that violence against women is one of the crucial social mechanisms by which 

women are forced into a subordinate position compared with men.” Thus, the Preamble firmly 

demonstrates the relationship between gender equality, specifically in access to justice, and the abolition 

of violence against women.  

                                                           
12 The (CAHVIO) Ad Hoc Committee on Preventing and Combating Violence against Women and Domestic 

Violence is composed of governmental representatives of CoE member states. It was set up in December 2008 with the aim 

of finalising the draft text of the Istanbul Convention. It met nine times and in December 2010, the final draft of the 

Convention’s text was generated. The Convention was later adopted by the Committee of Ministers and opened for signature 

in Istanbul on the 11th of May 2011.  It entered into force on the 1st of August 2014. 
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From this, I want to highlight two connections; the first between the Istanbul Convention and the 

CEDAW and the second between the Istanbul Convention and the ECHR.  

While the Istanbul Convention and the CEDAW are two separate legal instruments, they share 

common objectives and principles in addressing gender-based discrimination and advancing women's 

rights. They provide complementary frameworks for furthering gender equality and combatting violence 

against women on a regional and global scale. They have different goals and scopes, yet there are 

similarities between the two treaties, particularly in both being legally binding. The Istanbul Convention 

addresses and focuses primarily on combating violence against women and domestic abuse. Its mission 

is to prevent such violence, protect victims, and prosecute perpetrators. CEDAW, on the other hand, is a 

broader treaty that tackles and seeks to abolish discrimination against women in all aspects of life, 

including access to education, employment, healthcare, political participation, marriage, and family life. 

Accordingly, the conventions complement and cross-reference each other in addressing the various 

dimensions of violence against women as well as the general obligations that the state parties are required 

to fulfil. States that have ratified both the Istanbul Convention and CEDAW are expected to establish 

coherence and cooperation in implementing the provisions of both instruments. This includes taking 

measures to prevent and address GBV against women in accordance with the Istanbul Convention and 

promoting gender equality and non-discrimination in accordance with CEDAW.13  

Second, the Istanbul Convention and the ECHR are connected as legally binding instruments of 

the Council of Europe. Similarly, states that have ratified both the Istanbul Convention and the ECHR 

are expected to ensure compliance with the obligations under both instruments, with the Council of 

Europe carrying out monitoring and reporting mechanisms to assess states' compliance. Both conventions 

are grounded in the protection and promotion of human rights. While the Istanbul Convention specifically 

addresses violence against women and domestic violence, the ECHR provides a broader framework for 

the protection of human rights, including civil and political rights. The Istanbul Convention explicitly 

refers to the ECHR in its text and states that its provisions should be implemented consistently with the 

rights and principles enshrined in the ECHR. In practice, several provisions of the ECHR are relevant to 

cases related to the Istanbul Convention, particularly those concerning violence against women and 

domestic violence; such as Article 3, which prohibits torture, inhuman or degrading treatment or 

punishment, and Article 14, which prohibits discrimination in the enjoyment of the rights and freedoms 

                                                           
13 All Council of Europe member states are State Parties to the CEDAW Convention. 
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guaranteed by the ECHR. Both articles can be invoked in cases of gender-based violence or 

discrimination against women, ensuring that women are afforded equal protection and access to justice. 

The explanatory report of the Istanbul Convention states that paragraph 3 prohibits discrimination in the 

Parties’ implementation of the Convention, where the meaning of discrimination is identical to that 

accorded to it under Article 14 of the ECHR (Manjoo and Jones, 2018). 

The application and interpretation of these provisions in the context of violence against women 

and domestic violence will depend on the specific facts and circumstances of each case. The European 

Court of Human Rights (ECtHR) plays a crucial role in interpreting and applying in instances involving 

the Istanbul Convention and the protection of women's rights. This is yet another example of the 

connection between the two conventions. The ECtHR, which is the judicial body responsible for 

interpreting and applying the ECHR, has a role concerning the Istanbul Convention as well. In cases 

where the rights protected by the Istanbul Convention are at issue, the ECtHR may be called upon to 

adjudicate and interpret the Convention's provisions. In its decision in the Opuz v. Turkey14, the ECtHR 

discussed the interconnection between discrimination and violence against women and concluded that 

gender-based violence constitutes a form of discrimination because it primarily affects women, and 

women were not afforded the same legal protection as men. 

Thus, the Istanbul Convention’s connection to both the CEDAW and the ECHR is regarded to 

reaffirm its comprehensive framework as well as its critical development as a landmark achievement in 

the fight against violence against women. 

The Istanbul Convention is divided into 12 chapters and takes ‘cross-border approach’ to account 

for the transnational dimension of certain forms of violence against women. In this sense, it tackles 

numerous forms of GBV against women, such as forced marriages, which sometimes involve crossing 

borders because women or girls are transported overseas for this purpose. The Istanbul Convention 

                                                           
14 The case of Opuz v. Turkey (Application no. 33401/02) is a significant judgment delivered by the ECtHR on June 

6, 2009 as it declared pioneeringly that GBV, including domestic violence, constitutes discrimination and violates several 

rights protected under the ECHR. To summarise, the applicant filed a lawsuit on behalf of her mother, who was murdered by 

the applicant's spouse. The spouse was charged with murder and illegal firearm possession and sentenced to life in prison. 

However, because the accused had committed the crime as a result of provocation, the initial sentence was reduced to 15 

years. The Turkish Criminal Code classifies this type of criminal crime as ‘honour killing,’ which results in reduced 

punishments for the convicted.  However, the Court ruled that Turkish law on domestic violence was discriminatory because 

it considered a woman's life as inferior to a man's in the name of family unity. This was a clear breach of ECHR Article 14 as 

well as a violation of Art. 2 (right to life) and Art. 3 (right to be free from torture and inhuman degrading treatment). The 

ECtHR also rejected the Turkish Government’s argument that the intervening in the family affair would constitute a breach 

of the Convention’s art. 8 (right to respect for private and family life). The ECtHR held that the State must encounter a balance 

between the rights of the perpetrator and those of the victim. 
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establishes a legal framework for states to adopt comprehensive legislation and policies to prevent and 

combat violence against women. It focuses on preventive and protective measures and establishes a legal 

framework for states to develop comprehensive legislation and policies to prevent and combat violence 

against women. It also requires states to criminalize specific acts of violence and provide victims with 

effective remedies. This is further strengthened by the Convention’s two-pillar monitoring mechanism, 

established by Chapter IX, which creates the Convention’s main monitoring and evaluation body; the 

Group of ‘Independent’ Experts on Action against Violence against Women and Domestic Violence 

(referred to as “GREVIO”), with the aim of reviewing and evaluating the member states’ implementation 

of the Convention. It publishes reports reviewing legislative and other measures taken by State parties, 

and it has the authority to begin special inquiry proceedings and make general recommendations on 

Convention-related topics (Jurviste and Shreeves, 2022). The other monitoring body is the Committee of 

Parties (CoP) which follows up on GREVIO reports/findings and adopts recommendations to Parties 

concerned as well as supervises their implementation and adopts conclusions. 

Another significant yet controversial aspect of the Istanbul Convention in the international arena 

is the protection it provides for migrant and refugee women. In Chapter VII – Migration and Asylum, 

the Convention recognizes the effects of some structural barriers emerging from migration and asylum 

legal regimes such as dependency on a partner’s/spouse’s residence status and gender-blind asylum 

procedures. Consequently, it establishes several obligations for member states regarding the attribution 

of refugee status and the asylum determination process. The Convention, in Article 59, recognizes that 

such barriers are essentially exacerbated by migrant women in abusive and violent relationships and 

introduces several gender-sensitive protective measures, primarily focusing on the issue of obtaining a 

residence permit by introducing the option of granting them an autonomous residence permit, separate 

from that of their abusive spouse or partner. Also, they may secure the suspension of expulsion 

proceedings against themselves if the partners/spouses on whom their residence status is dependent are 

expelled. These measures may thereby ensure that the risk of losing residence status does not prevent 

women migrant victims from seeking help, and that deportation does not expose them to further abuse in 

their countries of origin. The non-refoulment principle emphasized in Article 61 adds to this. 

Furthermore, in Article 60, the Convention requires the state parties to take the necessary 

legislative or other measures to recognize GBV against women as a form of persecution within the 

meaning of Article 1, A (2), of the 1951 Convention relating to the Status of Refugees and to provide 

gender-sensitive interpretations of the Convention grounds. This gender-sensitive interpretation 
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eliminates the gender-neutrality approach that states sometimes adopt in their asylum procedures. The 

Convention also requires the development of gender-sensitive reception and asylum procedures and 

support services for asylum-seekers as well as gender guidelines, including gender-sensitive and 

individual interviews with interpreters and interviewers of their preferred sex. This aims to add a practical 

dimension and complementarity to the Convention on Refugee Status and the European Convention on 

Human Rights. 

Article 4 of the Istanbul Convention on Fundamental Rights, Equality, and Non-Discrimination 

includes a reference to migrant, asylum-seeking, and refugee women. According to paragraph 3, Parties 

must implement the provisions of this Convention, particularly measures to protect the rights of victims, 

without discrimination on any basis, including, national or social origin, migrant or refugee status, or 

other status. The Convention primarily focuses on determining refugee status and, more particularly, on 

GBV as a reason to grant asylum; it advocates for gender-sensitive reception processes and support 

services for migrant women who require special protection during the process. It includes in its 

Explanatory report an exemplary set of gender-sensitive reception procedures, such as training for 

reception centre staff, a code of conduct that also applies to private service providers, formal regulations 

for intervention and protection in cases of gender-based violence, and providing information for women 

and girls about gender-based violence and relevant and specialized services. Nevertheless, it falls into 

key fundamental traps highlighted by its failure to provide a holistic and intersectional approach to 

address the complex and multiple forms of oppression and discrimination that affect migrant women. 

Before delving into the criticism against the Istanbul Convention, an analysis of the connection 

between the CoE’s Istanbul Convention and the EU’s main legal instruments on VAW must be made. 

The EU's recent accession to the Istanbul Convention is built on its framework on sexual violence and 

migration which is made up of a series of provisions that have evolved and developed over time to 

become more inclusive of the issue of migration and vulnerable persons. 

2.2 Istanbul Convention and the European Union legal framework on VAW  

At the EU level, there is no particular legal instrument that addresses specifically violence against migrant 

women, the topic is only transversal in several directives and regulations.  The Explanatory 

Memorandum of the Proposal of the European Commission (2016) for a Council Decision on the signing, 

on behalf of the European Union, of the Council of Europe Convention on preventing and combating 

violence against women and domestic violence explains the EU’s competence for a considerable part of 
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the Convention's provisions, through the articles of the Treaty on the Functioning of the European Union 

(TFEU), especially since its Member States retain competence for substantial parts of the Convention, 

particularly most of the substantive criminal law provisions and other ancillary provisions in Chapters 

IV, V and VI.  

The EU has a strong competence in combatting sex-based discrimination. Under Article 19 of the 

TFEU, the Union may act by unanimous decision to combat discrimination based on sex (and five other 

grounds). It also has the competence and secondary legislation under Articles 82 and 84 of TFEU, which 

focus on promoting and supporting Member States’ action in the field of crime prevention, for measures 

in Chapters IV and VI that deal with victim protection and support as well as investigation, prosecution, 

procedural law, and protective measures. Article 83(1) of TFEU provides the legal basis for action and 

definition of criminal offences and sanctions in the areas of particularly serious crime with a cross-border 

dimension. Human trafficking and sexual exploitation of women and children are set as two examples. 

In the context of asylum and migration, which are the subject of Chapter VII of the Convention, 

the EU appears to be competent for certain matters, the development of common immigration and asylum 

policies as well as the aspect of residence status. According to Article 78 of the TFEU, the Union shall 

develop a common immigration policy that aims to ensure, at all stages, efficient management of 

migration flows, fair treatment of third-country nationals residing legally in Member States, and the 

prevention of, and enhanced measures to combat, illegal immigration and human trafficking. While 

Article 79 focuses on the development of a common policy on asylum, subsidiary protection, and 

temporary protection. This policy should offer appropriate status to any third-country national requiring 

international protection and ensure compliance with the principle of non-refoulement as well as be in 

accordance with the Geneva Convention of 1951 and the Protocol of 1967 relating to the status of 

refugees, and other relevant treaties. Furthermore, in relation to the residence status and permit of mobile 

EU nationals and their third-country spouses, as well as the status of third-country nationals who are 

long-term residents and their spouses and their freedom of movement, which are main focuses in the 

Convention's Chapter VII, the EU's competence is in accordance with Articles 18, 21, 46, 50, which 

primarily revolve around freedom of residing and movement and non-discrimination on the basis of 

nationality.  

Finally, the Union's competence under various TFEU articles to the Convention can be broken 

down into significant areas of focus, most notably criminal law and approximation (provisions 83 and 

84). This highlights the importance of carefully considering the limits of the EU's powers when deciding 
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which state responsibilities, including the due diligence duty, should be converted to EU responsibilities, 

especially given that the EU's competence to accede to the Istanbul Convention is largely dependent on 

what can be done, within the EU's objectives and powers, to prevent crimes, punish perpetrators, and 

protect victims in the manner required by the Convention (Nousiainen and Chinkin, 2016). 

Legal studies often emphasize that criminal law is particularly sensitive, being at the core of a 

sovereign state's powers. In the field of criminal law, the idea of subsidiarity is backed by the principle 

of coherence, which states that the harmonisation of law within Europe should not interfere with the 

internal coherence of national criminal law systems unless there is a compelling reason to do so. 

Subsidiarity is often associated with decentralized decision-making and the idea that local or regional 

authorities are better positioned to understand and respond to the specific needs and circumstances of 

their communities. It recognizes that different levels of government may have varying capacities, 

expertise, and resources to address criminal offences effectively. This is extremely critical in relation to 

the Member State’s commitment to the Istanbul Convention and to combat GBV against migrant women. 

This critical relation will be discussed later on, in Chapter IV.  

Other legal instruments contribute to the protection of migrant women from violence within the 

EU.  Mainly, the EU has adopted several directives that address gender-based violence and provide 

protection for all women, including migrant women. The EU defines the ‘directive’ as a legislative act 

that sets out a common goal for all EU countries. However, it is up to the individual country to develop 

their legislation on how to achieve these goals. 

 As a result, the member states have a rather large margin of appreciation. The margin of 

appreciation, however, does not apply to all parts of EU directives; its scope varies depending on the 

specific directive, its objectives, and the nature of the provisions. It does give member states considerable 

flexibility in implementing EU directives, allowing them to tailor the rules to their legal systems, but at 

the same time, it is restricted to ensure that the member states’ implementation methods are consistent 

with the purposes and principles of EU law, as defined by the European Court of Justice. 

Some examples of the EU directives on GBV against migrant women are: 

a. Victims' Rights Directive (2012/29/EU) ensures that victims of crime, including gender-based 

violence, receive appropriate support and protection, regardless of their migration status. The 

Directive improves victims' and their family members' rights to information, support, and 

protection. It further strengthens the victims’ procedural rights in criminal proceedings.  
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b. Anti-Trafficking Directive (2011/36/EU) focuses on preventing and combating trafficking in 

human beings, which disproportionately affects migrant women. It mandates measures to protect 

and support victims of trafficking, including access to healthcare, legal aid, and residence permits. 

In this context, the EU Asylum and Migration Law must be mentioned, which takes into account 

the specific vulnerabilities of migrant women, including the risk of gender-based violence and gender-

based prosecution. The Common European Asylum System (CEAS), a crucial component of the EU 

Asylum and Migration Policy since its adoption in 1999, includes directives on asylum procedures, 

reception conditions, and the qualification of individuals for international protection. The CEAS 

directives, which were presented from 2015 onwards, require the EU Member States to address gender 

issues in both the reception conditions for asylum seekers and refugees and in the refugee status 

determination process. However, in practice, these Directives, up until now, have had little impact on 

improving refugee women’s access to protection within European state asylum systems. The CEAS is 

not protection-oriented, rather, it is considered to be the product of Member States’ policy interests 

concerning migrants and asylum seekers. This creation of a ‘harmonized’ common system for asylum 

claims is flawed with Member States’ adopting different practices and procedures, survivors of VAW 

continue to face both legal and practical barriers when trying to access services, rights, information, or 

protection. (Freedman, 2016) 

As a final thought, the European legal framework on violence against migrant women is indeed 

thorough and covers a wide range of issues. It provides a strong foundation for the protection of migrant 

women from violence. However, there are still significant gaps in its complete recognition of migrant 

women’s rights, and protection of migrant women from the various forms of violence, that they may not 

even be aware of and in addressing their context-specific and culturally sensitive needs. In 2022, the 

European Commission adopted a proposal for a directive of the European Parliament and the Council on 

combating violence against women and domestic violence. The proposal aims to effectively combat 

violence against women and domestic violence throughout the EU by proposing measures in the areas of 

criminalisation of and sanctions for relevant offences, victim protection and access to justice; victim 

support; prevention; coordination, and cooperation. The proposal has the primary aim of harmonizing 

the minimum level of protection across the EU, and it is consistent with Title V of the TFUE in the areas 

of freedom, security, and justice (European Commission, 2022). Chapter 4 on Victim Support of the 

proposed EU Directive mentions Article 35 on Targeted support for victims with specific needs and 

groups at risk, which focuses on extending support to, among others, “women with dependent residence 
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status or permit, undocumented migrant women, women applying for international protection, women 

fleeing from armed conflict, women affected by homelessness, women with a minority racial or ethnic 

background...”   

Both the European Parliament and the Council of the EU are working on this new directive to 

cater to the specific needs of women and girls who are disproportionally affected by GBV and address 

some of the gaps in the current legal framework as well as provide improved support for victims and a 

uniform, consent-based definition of rape in the EU.15  However, this directive draft fails to take into 

account an intersectional gender-sensitive approach when tackling the issue of GBV against migrant 

women. This view has been supported and further elaborated on by WAVE (2022). Firstly, the directive 

doesn’t consider the intersecting forms of discrimination, migrant and asylum-seeking women face in 

their country of arrival. During resettlement, those groups of women are at great risk of detention, 

xenophobia, homelessness, sexual exploitation, and racism. Secondly, the current text of the Directive 

proposal lags behind both international standards and those of the Istanbul Convention in that it does not 

recognize GBV as a human rights violation. Thirdly, the directive proposal ignores the fact that GBV 

against women and girls is rooted in long-standing culturally accepted norms, behaviours, and negative 

stereotypes, which must be structurally addressed for effective prevention. Finally, it does not cover 

essential forms of VAW, such as honour-based crimes and violations of women's reproductive rights.  

CHAPTER III: MIGRANT WOMEN’S RIGHT TO PROTECTION AND VIOLENCE 

PREVENTION UNDER THE ISTANBUL CONVENTION: ISTANBUL CONVENTION’S 

APPROACH TO MIGRANT WOMEN UNDER CRITICISM 

Migrant women have faced and continue to face instances of gender-based violence from the very 

moment they consider migrating. In circumstances where women and girls encounter GBV and/or other 

harmful practices such as child marriage or female genital mutilation, GBV can serve as a compelling 

factor driving their decision to migrate. They may decide to migrate to escape such violence or to prevent 

its occurrence. However, this decision may increase the likelihood of violence from parents or guardians, 

intimate partners, or community members who disagree with their decision. Hence, migrant women often 

                                                           
15 This new directive is currently undergoing discussions between the European Parliament, the Presidency of the 

Parliament and different women’s organisations. This proposed directive, aimed at combating violence against women and 

domestic violence, has faced criticism from various women's groups. The controversy escalated, particularly after the recent 

refusal, referred to by women’s organisations, to incorporate a standardized definition of consent-based rape on January 31, 

2024, during the proposed directive discussions led by the Belgian Presidency. Notably, organisations like the European 

Women’s Lobby and the European Network of Migrant Women have strongly opposed this 'blockage' and are urging the 

European Parliament to unite and finally adopt the long-awaited legislation addressing violence against women and girls in 

Europe. 
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find themselves trapped in a cycle of violence, both during the decision-making process leading up to 

migration and upon their arrival at their destination, specifically during resettlement. Gender inequalities 

are frequently reproduced or reinforced by migration policies and regulations. Moreover, gender-specific 

restrictions and bans, including those aimed at protecting women and girls from exploitation and abuse, 

may limit women's and girls' access to regular migration channels, increasing their risk of gender-based 

violence along irregular and riskier routes. 

During resettlement, migrant women endure several sorts of violence ranging from abuse, or 

neglect from immigration officials, or law enforcement officers to actual instances of physical and sexual 

abuse. Migrant women, particularly those who are undocumented or have a complicated situation 

regarding their documentation and legal status, often encounter barriers to accessing decent employment 

and social protection. As a result, they may be compelled to accept exploitative working conditions, 

increasing their vulnerability to GBV such as economic exploitation, forced labour and/or abuse in the 

workplace. Furthermore, migrant women whose residency status is dependent on their partners are at a 

significant risk of intimate partner abuse and domestic violence. Consequently, they may refrain from 

reporting such incidents out of fear of deportation. In a broader context, migrant women are less likely 

to disclose and report incidents of gender-based violence because they are afraid of losing their jobs, 

children or residency status. Furthermore, migrant women who are victims of trafficking may not report 

their condition of exploitation owing to concern for their personal safety and reprisals from traffickers, 

as well as fear of being labelled as criminals or offenders by state authorities who may deport them.  

In this context of resettlement, the Istanbul Convention dedicated a whole chapter to migration 

and asylum in an attempt to address the underlying causes of migrant women's victimisation to violence 

while underlining the necessity of empowering them as part of achieving gender equality. To summarise, 

the Convention’s concern over violence against women migrants, refugees and asylum seekers can be 

explored in three themes. Firstly, it ensures that all of its provisions are implemented without 

discrimination on the basis of gender, sex, language, national origin, or migrant or refugee status, thus, 

guaranteeing that migrant women are not excluded from any services and, as a result, are not subject to 

additional violence due to, for example, their status. Secondly, it mitigates the consequences of various 

linguistic and structural barriers that migrant women face during resettlement and in accessing services 

and justice, such as eliminating the need to rely on the residence permit of an abusive intimate partner 

and allowing migrant women to independently apply for one. These measures may thereby ensure that 

the risk of losing residency status does not deter women migrant victims from seeking help, and that 
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deportation does not expose them to additional abuse in their home countries. Finally, it calls on states 

to take steps to prevent violence against migrant women, such as raising awareness about violence against 

women in migrant communities and training law enforcement personnel on how to recognize and respond 

to violence against migrant women.  

However, despite all these efforts, the Convention still falls short of providing migrant women 

with intersectional and holistic protection. Consequently, the Convention have been criticised heavily 

from a feminist legal perspective. In this chapter, I will first examine the criticism directed at the Istanbul 

Convention from a legal feminist standpoint by providing a general review of some of the major legal 

feminist criticisms levelled at the Convention's approach to protecting migrant women. The convention 

will then be critiqued using three key approaches: radical feminism, feminist routine activity theory, and 

intersectionality, respectively. The first approach, radical feminism, will be used to criticise the power 

structure that the Convention's provisions are based on when interpreting migrant women's vulnerability 

and determining which protective measures should be adopted. Using the paradigm of systematic 

oppression and post-colonial feminism, the right to protection will also be analysed in accordance to 

better comprehend the structural challenges to providing holistic protection to migrant women. The 

second approach, feminist routine activity theory, will be utilised in conjunction with victimisation theory 

to analyse the Convention’s understanding of the right to an effective remedy. The third and final 

approach, intersectionality, will be used to criticise the Convention’s concepts and definitions with 

respect to cross-culturalism.  

3.1 A LEGAL FEMINIST CRITIQUE OF THE ISTANBUL CONVENTION 

Criticism attributed to the Istanbul Convention's protection of migrant women from a legal feminist 

perspective varies. Similarly, different feminist scholars have different assessments and opinions on the 

matter. According to Bartlett (2018), a key aspect of feminist legal theory is the recognition that gender 

inequality is not only produced and maintained through exclusion from or discriminatory treatment 

within existing social structures but also the law is melded by social and cultural norms as well as power 

relations. In the case of the Istanbul Convention, feminist legal theorists may argue that the Convention 

itself is not the problem, but rather the social, cultural, and political context in which it is being 

implemented. For example, broader patterns of discrimination and exclusion that affect migrant women, 

such as xenophobia, racism, and anti-immigrant sentiment may undermine the Convention. Additionally, 

the Convention’s implementation may be limited by the lack of political will and resources, particularly 

in countries with weak rule of law and governance systems. Thus, the Convention is criticised for its 
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fragile enforcement mechanisms. Although legally binding, weak and inadequate enforcement methods 

render the Convention a soft-law instrument. 

Feminist legal theorists approach the issue of violence against women by recognizing that it is a 

chronic and systemic problem that is frequently rooted in gender inequality and patriarchal power 

structures. As a result, such unequal power structures become a factor in exacerbating violence against 

migrant women. Thus, the Convention's reliance on state authorities to offer protection to migrant women 

may pose challenges, particularly given the potential involvement of personnel such as immigration 

officials. These officials wield authority over migrant women's access to services and protection, and 

their biases against migrant women could hinder effective implementation. Simultaneously, migrant 

women may refrain from reporting violence or seeking assistance out of fear of immigration enforcement, 

deportation, or family separation. This creates a complex dynamic in which the authorities in charge of 

protection may be regarded as a source of harm and further victimisation. (Albertson, 2005) 

Feminist legal theorists have also had a special interest in domestic violence, they developed the 

concept of ‘the battered women’s syndrome’ and have used narratives of battered women in researching 

domestic violence. (Albertson, 2005) Consequently, they argue that the Istanbul Convention's definition 

of domestic violence is exclusive and fails to adequately capture the realities of migrant women’s 

experiences of GBV. Another criticism is that the Convention's focus on intimate partner violence within 

the private domain may overlook other forms of violence that migrant women may encounter, such as 

exploitation, trafficking, and structural violence related to their migration status. Failing to recognize the 

interdependence and relationship between the public and private spheres is problematic, and can limit 

the Convention's ability to effectively address the full range of violence experienced by migrant women. 

(Niemi et al., 2020) 

Furthermore, feminist legal theory is informed by women's experiences and perspectives, aiming 

to incorporate them into the legal system, i.e. enhancing the agency of migrant women. However, it 

argues that the Convention’s approach to protection does not sufficiently recognize and respect the 

agency and autonomy of migrant women. Migrant women, in particular, are often deprived of identity 

and autonomy within the private sphere, so deconstructing the traditional public/private divide in law 

engages the institutions of power and resonates with the issue of difference, allowing for a focus on the 

gender implications of societal structures. Giving migrant women autonomy over their own lives and 

decisions is critical for effectively addressing abuse. Feminist legal theorists emphasize the importance 

of including migrant women's voices and perspectives in policymaking. (Peroni, 2016a)  
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It is important to stress that these criticisms do not reduce the Convention’s significant 

achievements in raising awareness about violence against women, strengthening legal norms, and 

pressing states to act. They do, however, highlight areas where the Convention's approach may be seen 

as limited or in need of further development to address the specific challenges faced by migrant women 

from a legal feminist perspective. 

3.2 RADICAL FEMINISM AND THE RIGHT TO PROTECTION  

Radical feminism offers a critical analysis of violence against migrant women, highlighting the 

intersecting oppressions they face based on both gender and migration status. Central to MacKinnon's 

radical feminist perspective is the idea that gender inequality is deeply rooted in social structures, 

including law and legal institutions. She argues that gender-based oppression is not simply a result of 

individual prejudice or discrimination, but rather a systemic and pervasive phenomenon that is 

perpetuated through social norms, power dynamics, and cultural practices (Bartlett, K.T., 1987). 

Within the context of systematic/structural oppression, radical feminist theory examines GBV 

against migrant women. It views GBV as the outcome of profoundly rooted patriarchal structures and 

power inequalities in society. Radical feminists emphasize how gender intersects with other forms of 

oppression, including race, ethnicity, class, and migration status, to shape and generate migrant women's 

particular experiences of violence and discrimination as well as compound the risks and barriers migrant 

women face in seeking help or escaping abusive situations. So, they emphasize the intersectional nature 

of oppression, recognizing that migrant women face multiple forms of discrimination simultaneously.  

Consequently, radical feminism highlights how structural factors perpetuate violence. For 

example, restrictive immigration policies or precarious legal status can create conditions that leave 

migrant women vulnerable to exploitation and abuse and with limited options. Such conditions are 

usually reinforced by the systemic failures of institutions, such as those of law enforcement, social 

services, and immigration authorities, to adequately address GBV against migrant women. According to 

radical feminists, these institutions often fail to provide migrant women with culturally sensitive and 

accessible support, legal protections, and pathways to justice (Law, S., Commons, D. and Cain, P., 1988). 

This can further marginalize and silence survivors and perpetuate their vulnerability to violence. 

Another aspect of radical feminism is power and patriarchy. GBV against migrant women is 

viewed as a manifestation of power imbalances within patriarchal societies by radical feminists. They 

argue that the power dynamics in migration processes and the labour market contribute to the 
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vulnerability of migrant women to violence. Exploitative employment conditions, for example, limited 

access to resources and services, and dependence on employers or partners can all increase the risk of 

GBV.  

To separate from any critique of radical feminism as being primarily focused on the experiences 

of women in Western societies, which is inaccurate because it has been used and adopted in numerous 

regions of the world and has affected feminist thought and movement globally. To elaborate on radical 

feminism, I shall consider postcolonial feminism within it as they both emphasize the intersectionality 

character of oppression. Postcolonial feminism focuses on the intersection of gender, race, and 

colonialism. Postcolonial feminists highlight how gender oppression intersects with racial, cultural, and 

national identities, emphasizing that these intersecting identities can compound migrant women’s 

vulnerability to GBV. It investigates how colonialism and imperialism influenced and continue to shape 

gender relations, power dynamics, and the cultural and structural factors that affect women's experiences 

in formerly colonized societies as well as migrant women’s experiences of violence in destination 

countries, formerly colonizer societies. An important aspect of postcolonial feminism is that postcolonial 

feminists have expressed concern about the stigmatizing consequences of blaming 'cultures' for VAW. 

Recognizing the cultural features of VAW forms as such does not pose a risk of stigmatisation. The 

problem, rather, stems from overemphasizing culture's explanatory role when VAW impacts specific 

groups of women, most notably migrant, minority, and non-Western women.16 

Therefore, by considering those two theories of feminism to analyse the Istanbul Convention’s 

approach to GBV against migrant women and their right to protection, the Convention could be criticised 

for certain inadequacies.  

According to radical feminists, even though the Convention, in its Preamble, acknowledges the 

structural nature of violence against women as a consequence of historically unequal power relations 

between men and women, the Convention does not address the structural elements that contribute to 

VAW adequately. It does not tackle the embedded economic and social structures that contribute to 

violence against migrant women, such as institutionalized sexism and economic inequality. 

                                                           
16 Article 12.5 of the Istanbul Convention: “Parties shall ensure that culture, custom, religion, tradition or so-called 

‘honour’ shall not be considered as justification for any acts of violence covered by the scope of this Convention”. 
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Through its 4Ps structure, which is further explained in the Convention’s drafters report 

explanation of Chapter II Article 717, the Convention emphasizes criminal justice responses. However, 

some radical feminists say that focusing on criminal justice measures, particularly prosecution and 

punishment, fails to address the root causes of violence against women. They contend that a more 

comprehensive societal transformative approach is required, one that encompasses confronting 

patriarchal power structures and social norms, addressing gender inequality, and encouraging social and 

cultural change. This is further examined by criticizing the convention's lack of intersectionality and the 

failure to recognize the intersecting forms of oppression that worsen the experiences of violence for 

women from marginalized communities, specifically migrant women. 

The dynamics and asymmetries of power are central to radical feminism. In Feminism 

Unmodified, MacKinnon emphasizes the role of power dynamics in maintaining gender inequality. She 

argues that gender-based oppression is rooted in the unequal distribution of power between men and 

women, which is reinforced through social institutions, including the legal system. (Guney, 2019) As a 

result, radical feminists criticise the Convention for providing a limited analysis of the power dynamics 

and inequality that contribute to violence against migrant women. They also argue that the intersecting 

power structures of patriarchy, racism, and imperialism, as influenced by postcolonial feminists, shape 

migrant women's experiences and vulnerability and that the Convention's failure to explicitly 

acknowledge these power dynamics and systemic oppression that underpin violence against women 

increases migrant women's vulnerability to GBV. 

According to post-colonial feminism, even though, the Convention language does not address 

forms of violence such as forced marriage and FGM separately nor does it frame them in a way that 

underlines their cultural individuality. To be more specific, the text avoids the wording of “harmful 

cultural practices” that problematically isolate VAW forms claimed to be produced by specific ‘cultures’ 

typically those of minority, non-Western, and migrant women. The Convention, however, 

overemphasizes ‘honour’ as an unacceptable justification for violence but not as a form of it18 and is also 

visible in the title of Article 42, which reads: “Unacceptable justifications for crimes, including crimes 

                                                           
17 Istanbul Convention, Explanatory Report, 12 April 2011, para 63. Similar to other recent conventions negotiated 

at the level of the Council of Europe, this Convention follows the “3 P structure” of “Prevention”, “Protection”, and 

“Prosecution”. However, since an effective response to all forms of violence covered by the scope of this Convention requires 

more than measures in these three fields, the drafters considered it necessary to include an additional “P” (integrated Policies). 
18 Article 12 (5) of the IC reads: ‘‘Parties shall ensure that culture, custom, religion, tradition or so-called ‘honour’ 

shall not be considered as justification for any acts of violence covered by the scope of this Convention’’ 
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committed in the name of so-called 'honour.” Thus, there is an excessive emphasis on the role and 

significance of religion and culture in shaping these justifications. This implies that unacceptable 

justifications for violence are motivated primarily by culture, custom, religion, and tradition. The 

particular emphasis on honour, along with an overemphasis on culture and religion, indicates the kind of 

culturalist framing that would motivate postcolonial feminists to criticise the Convention’s text and its 

explanatory report for employing a culturalist logic to comprehend and condemn honour-based 

justifications for violence. (Peroni, 2016b) 

One point of convergence in the criticisms of both radical and postcolonial feminists is that the 

Convention, as well as its explanatory report, use gender neutrality when discussing “persons made 

vulnerable by particular circumstances.” This gender neutrality attribution to the drafters' group-based 

vulnerability formulation eliminates the assumption that vulnerable people are mainly or mostly women. 

It also does not appear racialized, as it avoids using vulnerability to refer only or primarily to groups of 

migrant, refugee, or minority origin. The criticism, here, is not necessarily with gender neutrality as a 

concept itself, but rather with the potential erasure or marginalisation of the specific experiences and 

forms of oppression faced by women or other marginalized groups, in this instance, migrant women. The 

aim is to ensure that the Convention remains attentive to how power dynamics, social structures, and 

historical contexts shape the experiences of individuals and groups. This criticism will be studied further 

in the following section under the theory of victimisation in feminist routine activity theory. 

As there are several perspectives provided by radical feminism, the criticism I have presented in 

this section does not represent the views of all radical feminists. Radical feminism spans a variety of 

perspectives, and individual feminists may hold opposing views on the Istanbul Convention's merits and 

weaknesses, as well as its approach to tackling violence against migrant women. In summary, GBV 

against migrant women is seen within the context of radical feminist theory as a result of systemic 

oppression rooted in patriarchal institutions, overlapping forms of discrimination, power imbalances, 

structural violence, and institutional failures. Radical feminists argue for comprehensive remedies that 

address underlying systemic concerns, challenge power dynamics, and assure the protection and 

empowerment of migrant women who are victims of GBV. 

3.3 FEMINIST ROUTINE ACTIVITY THEORY AND THE THEORY OF VICTIMISATION  

The Feminist Routine Activity Theory (RAT) is an adaptation of the Routine Activities Theory that 

incorporates feminist perspectives and critiques to better understand gender-based victimisation. It 
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provides a gendered analysis of victimisation and recognizes the role of gender inequality, power 

dynamics, and social structures in shaping victimisation experiences. While there is no direct research 

linking Feminist RAT to violence against migrant women, several theoretical principles related to 

victimisation theory can be used to understand the complexities of GBV against migrant women and to 

criticise the Istanbul Convention in light of the right to effective remedy.  

Feminist RAT builds on the original RAT theory by concentrating on forms of victimisation of 

women that are rooted in patriarchal norms. It acknowledges the impact of power inequalities on 

victimisation. It recognizes that migrant women may face victimisation as a result of offenders seeking 

to perpetuate and reinforce gender inequalities, which, when paired with their marginalized status, 

increases their vulnerability to violence.  

The use of risk estimation is another complementary feature of Feminist RAT. Migrant women 

are frequently placed in or engage in risky situations as a result of the limits they may experience while 

migrating, as well as in the context of resettlement, due to their appearance, legal status, cultural norms, 

and practices. For example, cultural variables, such as patriarchal norms, prejudice, and xenophobia, may 

intersect with ordinary activities and contribute to migrant women's experiences of violence. This is 

frequently complicated by the gendered division of labour that is relatively widespread among migrant 

communities, which may increase the risk of victimisation, particularly for migrant women whose duties 

as caregivers or domestic workers may expose them to possible perpetrators. Moreover, traditional 

gender norms and expectations, that migrant women are frequently linked within migrant communities, 

enhance women's vulnerability to violence, notably intimate partner violence and domestic abuse. 

Similar to feminist legal theory, feminist RAT addresses the impact of gendered spaces on 

victimisation. It acknowledges that women may face different and overlapping risks and vulnerabilities 

in public and private spaces, as well as that women's experiences of victimisation are shaped by 

intersecting identities such as race, ethnicity, class (past and present), sexuality, and capability. It 

recognizes that women from marginalized groups may confront unique forms of victimisation due to 

multiple systems of oppression, including societal attitudes, institutional practices, and legal frameworks. 

It considers the role of victim blaming, institutional biases, and the lack of support services in 

perpetuating gender-based victimisation and hindering justice for victims. (Schwartz and Pitts, 1995) 

In the context of addressing gender-based victimisation, the Feminist Routine Activity Theory of 

Victimisation and the right to effective remedy are inextricably linked. As a fundamental principle 
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recognized in international human rights law, including the UDHR and the ICCPR, the right to effective 

remedy emphasizes that victims have the right to seek justice, redress, and reparations for the harm they 

have suffered. It highlights the importance of addressing underlying structural and systemic factors that 

contribute to gender-based victimisation as well as the need for systemic changes to prevent future 

victimisation along with individual redress for victims.  

Accordingly, the Istanbul Convention is criticised for its inadequacy in addressing the 

intersectional experiences of migrant women who face multiple forms of oppression based on gender, 

race, ethnicity, migration status, and other intersecting identities. It focuses on individual acts of violence 

and criminalisation, rather than addressing the structural factors that contribute to victimisation and the 

socio-economic, political, and institutional factors that create conditions where migrant women are more 

vulnerable to violence. 

Given the specificity of undocumented migrant women’s situation, paragraph 29819 of the 

Convention's explanatory report highlights their vulnerability to gender-based violence, emphasising that 

both undocumented migrant women and women asylum-seekers, which form the two subcategories of 

migrant women who are particularly vulnerable to GBV, face heightened risks of violence, despite 

differences in legal status, reasons for migration, and living conditions, as well as confront similar 

institutional obstacles and structural barriers in overcoming violence. However, the drafters do not 

identify or address the specifics of undocumented migrant women's victimisation; at most, they draw 

attention to the interaction between institutional barriers to overcoming violence and constraints that may 

eventually worsen the vulnerability of certain women groups to violence. Because of their legal status, 

they frequently endure certain forms of victimisation and exploitation. The Convention provides 

undocumented migrant women with just limited protection. (Sosa, L. and Mestre, R.M.M., 2022) 

The Convention’s drafter’s phrasing of ‘persons made vulnerable by particular circumstances’ is 

highly criticised by the Feminist RAT theory of victimisation since it implies that people are not 

vulnerable but are rendered vulnerable by circumstances that are not wholly in their control. In explaining 

why certain people are considered vulnerable due to specific circumstances, the drafters, instead of 

                                                           
19 Paragraph 298 under Chapter VII Migration and asylum reads as follows: “Migrant women, including 

undocumented migrant women, and women asylum-seekers form two subcategories of women that are particularly vulnerable 

to gender-based violence. Despite their difference in legal status, reasons for leaving their home country and living conditions, 

both groups are, on the one hand, at increased risk of experiencing violence against women and, on the other hand, face similar 

difficulties and structural barriers in overcoming violence.” 
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positioning the person’s vulnerability to the larger societal context, locate the vulnerability in these 

persons alone.  

In addition, the Explanatory report when explaining the general preventive measures in Article 

12 states that “perpetrators often choose to target such persons because they know that they are less likely to be 

able to defend themselves, or seek prosecution of the perpetrator and other forms of reparation, because of their 

situation”.20 This demonstrates two issues with the convention. First, the use of "they know" as Peroni 

(2016, pp.62-63) stated the ‘perpetrators’ gaze, the drafters here equate these people's vulnerability with 

a diminished ability to defend themselves and seek justice and this lesser capacity makes them more 

vulnerable to violence and victimisation. The report attributes the ‘persons’ limited capacity to defend 

themselves to their ‘situation’ rather than as a result of the interaction with institutional and societal 

frameworks that may impede their (equal) access to systems of protection and justice. This unequal 

access to protection and justice forms the second problem. Migrant women, consequently, are unable or 

have limited capacity to access justice. Their right to effective remedies is hampered and, for the most 

part, unavailable. This raises the issue of effective, inclusive, gender and culturally-sensitive remedies 

being available to migrant women. 

3.4 INTERSECTIONALITY AND THE RIGHT TO AN EFFECTIVE REMEDY  

One of the most significant and prevalent criticisms levelled about the Istanbul Convention is its lack of 

intersectionality. In this section, I will discuss the intersectionality approach regarding cross-culturalism, 

which recognizes that cultures can intersect and overlap and that individuals can have multiple cultural 

identities, as mentioned in Chapter I and through Crenshaw's work (1989, 1991). I will also tackle the 

criticism made at the Convention for failing to recognize cross-culturalism when dealing with GBV 

against migrant women and their right to an effective remedy. 

Intersectionality, as a theoretical framework, recognizes the complex and overlapping nature of 

social identities and oppressive experiences. It affects the right to protection and the realisation of human 

                                                           
20 Istanbul Convention, Explanatory Report, 12 April 2011, para 87. In addition to the prohibition of discrimination 

contained in Article 4, paragraph 3, this paragraph requires positive action to ensure that any preventive measures specifically 

address and take into account the needs of vulnerable persons. Perpetrators often choose to target such persons because they 

know that they are less likely to be able to defend themselves, or seek prosecution of the perpetrator and other forms of 

reparation, because of their situation. For the purpose of this Convention, persons made vulnerable by particular circumstances 

include pregnant women and women with young children, persons with disabilities, including those with mental or cognitive 

impairments, persons living in rural or remote areas, substance abusers, prostitutes, persons of national or ethnic minority 

background, migrants – including undocumented migrants and refugees, gay men, lesbian women, bisexual and transgender 

persons as well as HIV-positive persons, homeless persons, children and the elderly. 
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rights, particularly the right to effective remedy. Gender power relations, specifically the inequalities and 

imbalances in distributing power and resources that disproportionately disadvantage women and gender 

minorities, persist in all societies and intersect with other forms of social divisions. These power 

inequalities contribute to greater disadvantages for women in marginalized and minority groups, i.e. 

migrant women, as discussed in (Tastsoglou et al., 2022).  Furthermore, as previously discussed, gender 

inequality, which intersects with other power, privilege, and inequality hierarchies, is embedded in the 

way societal institutions and structures are organized and manifests itself in terms of interpersonal 

relations, experiences, and identities. 

Thus, in several objectives, intersectionality and cross-culturalism intersect; both frameworks 

acknowledge the existence of power dynamics within and across cultures. Intersectionality focuses on 

how power manifests itself through social categories, whereas cross-culturalism recognizes power as 

ingrained in cultural practices and norms. Both frameworks call for inclusive policies and practices, such 

as tailored support services, that acknowledge and respond to the diverse and distinctive needs and 

experiences of those facing intersecting forms of discrimination, i.e. migrant women. They also 

emphasize the importance of migrant women's agency, amplifying their voices, and encouraging cross-

cultural dialogue and collaboration to ensure that their perspectives and experiences are best positioned 

to identify and inform their own protection needs, as well as develop culturally appropriate solutions, 

policies, programs, and practices. Inclusive participation ensures that protective measures are sensitive 

to the unique cultural contexts and realities of different migrant communities, enhancing their 

effectiveness and relevance. Holistic approaches, as emphasized by both frameworks, address 

interlocking factors that contribute to the vulnerability of migrant women and promote comprehensive 

protection strategies. (Lutz et al. 2016)  

The right to protection is essentially crucial for migrant women, who may be more vulnerable to 

various forms of violence and discrimination as a result of the intersection of various social identities 

with distinct cultural contexts and forms of power relations. Thus, an intersectional feminist approach 

acknowledges that different women experience gender-based disadvantage or oppression in various ways 

and that remedial legal and policy measures must take this reality into account.  (Creek and Dunn, 2011) 

The Istanbul Convention, on the other hand, fails to sufficiently recognize the role that these various 

intersecting identities and experiences play in increasing migrant women's vulnerability to GBV and 

impacting their right to be protected from any harm and violence. Simultaneously, it is critical to ensure 

that cultural practices or norms do not undermine or violate the rights of migrant women, particularly 
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their right to protection. As a result, the Convention has been criticised for lacking cultural sensitivity, 

notably for failing to recognize the relevance of cross-culturalism in its provisions. 

In this context, the 4Ps structure, as described in paragraph 63 in the Convention’s explanatory 

report, is at the centre of criticism. It is criticised for failing to account for cultural differences in 

comprehending and responding to VAW. Critics argue that a one-size-fits-all approach to prevention, 

protection, prosecution and integrated policies is ineffective in diverse cultural contexts and that 

interventions and measures should be adapted to distinct cultural norms and practices. According to Erez 

(2002), violence against women in migrant communities is perceived as a collective cultural trait rather 

than a manifestation of male dominance. Cross-cultural evidence suggests that the judgement of violence 

by the majority culture, i.e. the culture of the destination or arrival country, is frequently mediated 

through stereotyping of migrant cultures and their carriers, both males and females; migrant communities 

are usually perceived as primitive and prone to violence and are thus treated differently by the justice 

system when dealing with violence against women cases. Such sentiments, as well as often arbitrary 

decision-making by justice officials, cause migrant populations, especially in this case, migrant women, 

to shun the legal system, or to perceive it as hostile, unsympathetic, and frequently counterproductive to 

obtaining judicial protection (Davis and Erez 1998). This will be addressed further in the following 

section on the legal barriers to accessing justice, as well as the role of law enforcement officials in light 

of the adoption of the Istanbul Convention. 

Before criticizing the Convention's prevention and protection provisions, I must explain the 

background dilemma that underpins migrant women's reluctance to seek legal redress, and how this 

should have been the foundation for the Convention's remedial measures. Migrant women typically come 

from cultures with highly defined gender roles, where men have the primary decision-making role and 

women are expected to be obedient and submissive, as well as cultures of intimidation, compliance and 

lack of understanding of VAW. Their situation does not necessarily improve after migration because they 

are usually cut off from extended families and support systems, lack language and employment skills, 

and hence lack access to information and an independent source of income. Consequently, when 

combined with an insensitive, unsupportive, or hostile legal system, migrant women who are victims of 

abuse are often hesitant to seek help from the justice system. Those who do consider reporting their abuse 

face multiple obstacles, including the fear that they will lose their children if they do not stay with their 

abusive spouses, which restricts their movement and increases their dependency on their spouses, or that 

if they expose their abuse, their communities will regard them as traitors for reporting the violence. If 
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they bring their battering experience to the majority society's attention, they risk aggravating the racism 

directed at their community - both immigrant men and women (Choudhury, 2015). Abused migrant 

women, who are able to overcome their reluctance to expose the abuse and report it to the police, are, 

thus, vulnerable to pressures and intimidation to withdraw their complaints as they face not just threats 

of family abandonment but also collective denial or indifference for their victimisation, resulting in a 

loss of community support and their re-victimisation. In this context, the concept of secondary 

victimisation is evident, wherein migrant women who have experienced abuse encounter victimisation 

not only from their perpetrators but also from individuals and institutions intended to provide support—

the very systems, personnel, and support networks that were expected to help them. 

Accordingly, while the Istanbul Convention emphasizes prevention measures in Chapter III, 

including states' obligations to take all necessary measures to promote changes in the social and cultural 

patterns of behaviour of women and men to eradicate prejudices, customs, traditions, and all other 

practices based on the idea of women's inferiority or stereotyped roles for women and men21, its 

prevention measures are limited. The Convention focuses primarily on individual-level prevention 

measures, such as awareness campaigns and education, while failing to address broader societal factors 

that contribute to gender-based violence against migrant women, such as migrant culture marginalisation, 

gendered racism, racialized sexism, social norms, and harmful cultural practices. Furthermore, the 

Convention places disproportionate emphasis on protection and prosecution, often at the expense of 

prevention. As a result, there are insufficient resources and funding for prevention strategies that 

necessitate long-term financial investment and comprehensive programmes that extend beyond short-

term awareness campaigns. Inadequate funding can limit the impact and reach of preventative activities, 

undermining the Convention's overall effectiveness. Prevention strategies are essential for addressing the 

root causes of violence against migrant women and creating transformative change in society’s attitudes 

and behaviours towards migrant women who are victims of abuse. (Hermann, K., 2021). 

Another criticism, which can be borrowed from the post-colonial feminist perspective, is that the 

Convention provisions place too much emphasis on certain groups and their inability to defend 

themselves, rather than on the societal and institutional structures that cause or exacerbate these 

inabilities. Despite postcolonial feminists' insistence on the importance of simultaneously recognizing 

                                                           
21 Istanbul Convention, Article 12(1) General obligations, Chapter 3 Prevention, reads as follows: “Parties shall take 

the necessary measures to promote changes in the social and cultural patterns of behaviour of women and men with a view to 

eradicating prejudices, customs, traditions and all other practices which are based on the idea of the inferiority of women or 

on stereotyped roles for women and men.” 
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structural oppression and resistance in the face of violence, as well as accounting for cultural differences 

and individual settings (Peroni, 2016c). They argue that preventive strategies should be culturally 

sensitive and responsive to the different and unique needs of migrant women, rather than imposing 

Western-centric approaches, thus developing contextually appropriate prevention measures.  

In the context of domestic violence, which is defined by the Convention in Article 3 (b) as “all 

acts of physical, sexual, psychological, or economic violence that occur within the family or domestic unit or 

between former or current spouses or partners, whether or not the perpetrator shares or has shared the same 

residence with the victim.” Migrant women who are victims of domestic violence may be unaware of their 

experience of abuse or oblivious to what is domestic violence and its different forms. Domestic violence 

has a cultural dimension that the Convention does not address or emphasize. The Case of Kurt v. Austria22 

could be a relevant example here. In this particular case, the abuser, who was the father, was a Turkish 

national, and the applicant, an Austrian national, alleged that the Austrian authorities had failed to protect 

her and her children from the violence perpetrated by her husband. This negligence was evident in their 

failure to acknowledge the escalating pattern of violence, the preceding granted barring order in 2010, 

the father’s criminal conviction for bodily harm and threatening behaviour against the applicant in 2011, 

the applicant initiating divorce proceedings, and her reporting to the police instances of rape and physical 

abuse to her and her children as well as his threats of killing them in 2012. Furthermore, the applicant 

highlighted that the authorities disregarded the crucial cultural context surrounding the situation. 

However, the Court did not specifically address the cultural factor of this issue, but it did note that the 

authorities were well aware of the father's history of violence. This suggests that the Court did not believe 

that cultural factors were a significant factor in the authorities' failure to protect the boy (McQuigg, R., 

2021). Thus, the Convention, as the most comprehensive instrument on VAW including domestic 

violence, is expected to incorporate the cultural factor to the issues of GBV, however, it fails to 

thoroughly address the potential tensions between universal human rights principles and cultural 

relativism, and that it places insufficient emphasis on cultural context.  

                                                           
22 The case (Application no. 62903/15) was judged by the ECtHR on the 15th of June 2021. The case involved the 

tragic murder of an 8-year-old boy by his father on school premises in 2012. Despite previous instances of domestic violence, 

threats, and a restraining order, the father, who had a history of violence, managed to acquire a gun and killed his son before 

committing suicide. The mother, the applicant, argued that Austrian authorities should have foreseen the risk to her son's life 

and taken the father into pre-trial detention, alleging a violation of Article 2 of the ECHR. The ECtHR recognised the 

vulnerability of children in cases of domestic violence but concluded, in the majority opinion, that the authorities could not 

have anticipated the father's extreme actions. The court held that Austria had implemented appropriate measures to prevent 

further violence against the applicant and her children and was not in violation of Article 2 of the ECHR. 

https://hudoc.echr.coe.int/eng#{%22appno%22:[%2262903/15%22]}
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This calls into doubt the Convention's effectiveness in providing victims and survivors of GBV 

with comprehensive and adequate protection. According to GREVIO documents, gender roles are to 

blame for generating a 'culture' of male dominance.23 The persistence of these roles is thought to be the 

basis for women having fewer rights and allowing violence against women. Referring to the traditional 

understanding of gender, GREVIO highlights that gender roles are social creations and not biologically 

determined. Domestic abuse, according to the Committee, is ingrained in 'cultural values of society' that 

are ostensibly intended to condition tolerance against violence. Interestingly, GREVIO completely 

disregards the notion that there are traditionally long-standing cultural patterns that contribute to the 

improvement of women's situations, have a positive impact on their sense of security, and express public 

disapproval of violence against women or the physically vulnerable in general. As a result, GREVIO's 

anthropological-cultural analysis is criticised as being highly selective and ideologically oriented 

(Zalewski, B. and Bernaciński, Ł., no date). 

As a concluding criticism, Article 3624 of the Convention addresses the issue of sexual violence, 

including rape. However, in its addressing, it misses the cultural factor in marital rape. Under the guise 

of marriage, migrant women can be raped by their spouses. Sexual interactions in marriage are not a 

matter of consent in many Middle Eastern cultures, but rather an obligation that must be fulfilled. As a 

result, marital rape occurs in many households as it is neither frowned upon by society nor is it 

criminalized in many Middle Eastern countries. This is exacerbated by a limited notion of 'consent' in 

these cultures. So, it is expected that the Convention be sensitive to this issue when providing 'protection' 

to migrant women against sexual violence. It does not, however, address the problem of consent clearly, 

nor does it guarantee adequate protection for migrant women who are victims of marital rape.    

To put it simply, by adopting an intersectional lens, migrant women are exposed to intersecting 

forms of discrimination, including those from abusers and those from the community. As a result, the 

intersectionality approach to the right to protection attempts to establish inclusive, contextually informed, 

and collaborative measures to provide the full and effective protection of all individuals, particularly 

those who are marginalized or vulnerable on multiple levels, i.e. migrant women. At the same time, cross-

                                                           
23 In Politidirektoratet and Council of Europe (2016), GREVIO members point out that gender roles are responsible 

for creating a 'culture' of male domination which not only results in women having fewer privileges and rights in society but 

also contributes to making violence against women acceptable and normalised. 
24 Explanatory Report para. 189 reads: “This article establishes the criminal offence of sexual violence, including 

rape. Paragraph 1 covers all forms of sexual acts which are performed on another person without her or his freely given 

consent and which are carried out intentionally. The interpretation of the word ‘intentionally’ is left to domestic law, but the 

requirement for intentional conduct relates to all the elements of the offence.” 
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culturalism is critical in ensuring that protective measures are inclusive, respectful of cultural diversity, 

and attentive to the needs and rights of individuals from diverse cultural backgrounds, which is critical 

to migrant women's experiences. However, culturally sensitive preventive measures should not imply 

dismissing harmful traditional practices that are inconsistent with human rights standards. Instead, 

comprehensive and responsive protective measures necessitate the identification of various forms of 

violence; this includes addressing harmful traditional practices such as female genital mutilation, child 

marriage, and honour-based violence while respecting and valuing positive aspects of cultures. 

CHAPTER IV: FURTHER CHALLENGES: THE ROLE OF MEMBER STATES AND 

WOMEN’S ORGANISATIONS IN PROTECTING MIGRANT WOMEN  

The Istanbul Convention, as a treaty of the Council of Europe, with current 38 ratifications, encourages 

and guides member states to adopt legislations and measures that are consistent with its provisions. 

Article 2 (2) of the Convention encourages parties to apply the Convention to all domestic violence 

victims and give special attention to women victims of GBV, while Article 5 of the Convention reads the 

state obligations and due diligence in which it states that state parties shall abstain from engaging in any 

act of VAW and that they have to ensure that State authorities, officials, agents, institutions, and other 

actors, including law enforcement agencies, acting on behalf of the State act in accordance with this 

obligation; and shall take the necessary legislative and other measures to exercise due diligence in 

preventing, investigating, punishing, and providing reparation for acts of violence covered by the scope 

of this Convention perpetrated by non-State actors. 

So, ratification by member states entails implementing domestic laws and regulations that reflect 

the principles and standards set forth in the Convention as well as aligning and amending their national 

legislation and practices to ensure the Convention’s full and proper implementation. However, member 

states may face numerous problems in aligning national legislation with the Istanbul Convention, and the 

processes of aligning the provisions themselves may be incomplete or differ; some countries may adopt 

comprehensive legislation that closely aligns with the Convention, while others may incorporate 

particular aspects into existing legislation. 

This poses challenges for the protection of women, particularly in the areas of migration and 

asylum, since Member states must ensure that the Convention’s provisions on migration and asylum, 

including the protection of migrant women against GBV are compatible with their domestic legal 

frameworks governing migration and asylum seeking. Additionally, their cultural and socioeconomic 
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contexts might influence the reception and implementation of the Convention, particularly if member 

states' security concerns rise, requiring them to increase border control procedures.  

This chapter will look into the persistence of the issue of violence against migrant women, despite 

the IC’s adoption by member states, raising the question of prominence. The chapter will first criticise 

the degree of compliance of Member States with the Convention. This includes the exploring of the gaps 

of the implementation and the role of key actors in protecting migrant women from violence; with a 

specific focus on the role of law enforcement personnel. In essence, the level of protection afforded to 

migrant women against violence varies significantly across member states. This discrepancy is 

influenced not only by the extent of alignment with the IC provisions, which are in themselves 

incomprehensive but also by the enforcement and monitoring mechanisms the IC employs for its 

implementation. Additionally, when member states prioritise other issues, particularly those pertaining 

to migration and security concerns, the broad adoption of legislation protecting migrant women may be 

hampered by competing or asymmetrical agendas, thus creating new challenges. The subsequent part of 

this chapter will analyse the future of the protection of migrant women, prominently in light of the recent 

EU accession to the IC and the implementation of the EU Gender Equality strategy. Within this analysis 

of the future, it becomes necessary to highlight the critical role that women’s organisations play. 

Therefore, these organisations' recommendations aim to strengthen the Convention's provisions and 

provide comprehensive practices and policies to protect migrant women against violence during and after 

resettlement will be closely examined. This final chapter is a reflection on my internship at Women 

Against Violence Europe (WAVE) and the insights gained about the changing dynamics of migrant 

women’s protection given the context of the diverse arguments and claims of different member states 

and the different women’s organisations regarding the IC's contentious and challenging approach to the 

protection of migrant women. 

4.1 BETWEEN THE CONVENTION’S PROVISIONS AND THE MEMBER STATES’ LEGISLATIONS 

ON MIGRANT WOMEN’S RIGHTS: WHICH IS MORE PROMINENT? 

Currently, there are five EU Member States which have not ratified the Convention. These countries 

are Bulgaria, Czech Republic, Hungary, Lithuania, and Slovakia25. They have indeed signed the 

Convention, however, to be legally bound by it, ratification has to take place. Also, Poland, a current 

member, has threatened to pull out of the treaty in 2021. Therefore, the scope of the Istanbul Convention 

                                                           
25 Latvia ratified the Istanbul Convention on November 30th, 2023. According to the Council of Europe newsroom, 

Latvia has become the 39th Party of the Convention.  
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is rather limited, as not all EU Member States are legally bound by it nor obligated to comply with its 

provisions. Those five member states have in ways explained their reasons for not ratifying the 

Convention, for instance, in 2020, Hungary’s parliament passed a ‘declaration of refusal’ to ratify the 

Convention. Zoltán, K. (2020) explains that Hungary refuses to introduce the term ‘gender’ in the legal 

system, and more abruptly, it opposes the definition of gender as a social construct, which is agreed upon 

by the Convention as well as rejects and argues that the recognition of gender-based violence as a form 

of persecution in asylum procedures, as per Article 60 of the Convention, endangers the national 

Hungarian culture, traditions, and national values, therefore, calls on the Government to refuse the 

ratification of the Convention and to oppose it at all EU forums. Similar trends are present in the Czech 

Republic, Lithuania, Latvia, and Slovakia. However, Vollmer (2023, pp.2-3), defies their reasons by 

explaining that the Istanbul Convention has been the victim of misrepresentation and misinterpretation. 

The disinformation about the Convention’s scope and obligation in Central and Eastern Europe is an 

attempt by ultra-conservative and religious groups as well as conservative governments to 

instrumentalize it for domestic religious and political gains. Although the reasons for discrediting the 

Istanbul Convention are nuanced and unique to each country, there are two main misconceptions, that 

are cared for by this thesis. Firstly, the opposition to the Convention provisions that call for changes in 

patterns of behaviour and traditional practices that discriminate against women. Such traditions may be 

racist or exclusive of other cultures, specifically speaking in the case of migrant communities, in which 

they can hinder, as explained in Chapter 3, abused migrant women from seeking help. These changes are 

interpreted as interference with customs and traditions. Secondly, the call for new refugee status, and 

other provisions related to migration and asylum, including the obligations that introduce a gender-

sensitive understanding of violence against migrant women and women asylum-seekers and put them 

along with undocumented migrant women, as particularly vulnerable to GBV is mainly a call for tailored, 

inclusive and balanced policies of protection of migrants. 

While the Convention offers a ‘comprehensive’ legal framework to combat violence against 

women, gaps in its implementation may impede migrant women's access to legal protection. In many 

member states that have ratified the IC, its application remains incomplete and non-comprehensive due 

to constitutional constraints, existing legal frameworks, and principles of subsidiarity, which may require 

a careful examination and adaptation of national legislation to align with the Convention. Additionally, 

challenges arise from traditional norms, societal attitudes, and deeply ingrained gender stereotypes, 

particularly affecting the enactment of legislation that effectively addresses violence against women and 
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domestic violence within the context of migrant women. The limitations in implementation highlighted 

in the Mid-term Horizontal Review of GREVIO baseline evaluation reports (2022) include concerns 

raised by GREVIO, such as the contention that accelerated asylum procedures or safe third country 

procedures lacking vulnerability assessments inhibit the disclosure of gender-based violence and deny 

women individual assessments, potentially leading to violations of non-refoulement (Article 61 of the 

Convention). 

Among the gaps in implementation are the inconsistencies and unclear definitions and 

categorisation of different forms of VAW and domestic violence in member states’ national legislation 

with those of the convention. As terminology and legal concepts may vary across jurisdictions, ensuring 

clarity and consistency on important definitions of VAW and domestic violence as well as who are 

migrant women is key to the proper implementation of the IC and the protection of migrant women. For 

example, the Convention’s Explanatory report defines domestic violence, in Chapter 1 Article 3(b), as 

“all acts of physical, sexual, psychological or economic violence that occur within the family or domestic unit, or 

between former or current spouses or partners, whether or not the perpetrator shares or has shared the same 

residence with the victim.” (Council of Europe, 2011, p.3) The Explanatory Report differentiate between two 

types of domestic violence: intimate-partner violence between current or former spouses or partners and 

inter-generational violence which typically occurs between parents and children. It constitutes a form of 

violence which affects women disproportionately and is therefore distinctly gendered. While, Austria, 

which ratified the Convention in November 2013 and has been brought to court on a case of domestic 

violence that has led to the death of a child, the case of Kurt v. Austria which has been discussed in 

chapter three, has no legal or statistical definition of intimate partner violence. According to the Security 

police act; Criminal Code, Section 38a, IPV is prosecuted under various offences. Section 38a: An entry 

ban can be issued by the police ‘if it can be assumed due to certain circumstances, especially due to a 

previous dangerous attack, that a dangerous attack on life, health or freedom is imminent’. Domestic 

violence is only indirectly covered under the Criminal code under various sections that may be applied: 

Section 75 (Murder); Section 76 (Manslaughter); Section 79 (Infanticide); Section 82 (Abandonment); 

Section 83 (Bodily harm); Section 84 (Grievous bodily harm); Section 85 (Grievous bodily harm with 

lengthy recovery time); and Section 86 (Assault with deadly consequences), among others (EIGE, 2017, 

p.39). The variance in defining intimate partner violence (IPV) suggests disparate legal implications 

regarding its prosecution as an independent criminal act or under specific criminal offences, which 

implies that certain prerequisites must be met for an act to be criminalized. Consequently, the divergence 
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in definitions has the potential to undermine the prosecution of crimes against women. If Austria, for 

instance, does not treat IPV as an independent crime, in contrast to the Istanbul Convention's 

recommendation for member states to recognize it as such, the divergence in definitions and the failure 

of member states to adhere to the Convention's provisions underscore potential vulnerabilities and 

weaknesses in the effectiveness of the Istanbul Convention.  

Furthermore, a correlated problem to the convention’s implementation by Member states is the 

principle of subsidiarity. Following our previous exploration of the ECHR margin of appreciation, the 

principles of subsidiarity are critical when it comes to the rights of migrant women. It allows the 

Convention, which falls under the category of hard law since it is a legally binding instrument, to be 

regarded as a soft law instrument. Soft law is defined, from a law-making perspective, as a variety of 

non-legally binding but normatively worded instruments used in contemporary international relations by 

states and international organisations. This encompasses inter-state conference declarations, United 

Nations General Assembly instruments, codes of conduct, resolutions, guidelines, and recommendations 

stemming from international organisations. Soft-law instruments are instruments with a character of 

guidance. Hard law, on the other hand, is always binding. Treaties that have entered into force, are 

characterised as hard. The variability in the IC’s implementation, the challenges in its enforcement and 

the limited consequences for non-compliance are the main reasons for debates and discussions around 

the ‘soft-law’ character of the Convention in specific contexts. It can be apparent in the criticism 

dedicated to the role of the convention’s two-pillar monitoring system. Even though GREVIO identifies 

the challenges concerning IC provisions on migrant women protection and makes recommendations 

accordingly, it does not have the power to enforce compliance or impose sanctions on member states that 

fail to implement the Convention effectively.  

Critics argue that this limits GREVIO's ability to ensure consistent and effective implementation 

across all member states. This also leads us to a mutual critique of GREVIO and itself, where its findings 

on the non-discriminatory implementation of the Istanbul Convention reveal various challenges. For 

instance, the limited engagement with civil society, particularly women’s organisations lacking visibility 

and resources, is underscored by GREVIO's findings on the deficient involvement of NGOs representing 

migrant women in policy-making processes. This criticism pertains to GREVIO's perceived inadequacies 

in actively involving and collaborating with civil society entities, particularly those advocating for the 

rights of women with marginalized visibility and limited resources, migrant women’s organisations. 

Additionally, GREVIO, as the only human rights treaty monitoring body with direct competence 
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concerning reservations, does not properly utilise such power. According to Article 79 (3): ‘if a Party 

makes a reservation “...” it shall provide, before its renewal or upon request, an explanation to GREVIO, 

on the grounds justifying its continuance’. However, Burek (2022) demonstrates that GREVIO’s general 

approach to reservations, in the vast majority of cases, is rather restrained, merely confined to the 

introductory parts of their reports and even chaotic. The case of Poland’s reservation to Article 30 (2) of 

the IC, which was renewed in 2021, can be taken as an example here. Article 30 (2) expresses that 

supplementary state compensation should be provided for the victims of violence. The Polish initial 

reservation stated that this provision of the Convention would be applied only to victims who are citizens 

of the Republic of Poland or the EU and under a procedure provided by the national law. The 2021 

modified and renewed version of the reservation stipulates that Article 30 (2) “shall be applied solely in 

regard of victims whose habitual residence is the Republic of Poland or other Member States of the European 

Union and in accordance with a procedure provided for by national law”. This reservation does not only conflict 

with the non-discrimination principle and approach that is emphasised throughout the Convention, 

specifically in relation to migration status in Article 4 (3) but it also creates crucial and additional 

problems for migrant women victims of violence. This reservation was made and renewed restricting the 

non-discriminatory implementation of the Convention, while GREVIO remains indifferent towards the 

reservation and the way it was modified.  

Another important challenge for migrant women in accessing legal protection in member states 

provided that the state complies with the Convention’s provisions on taking all the necessary steps to 

ensure and protect migrant women against violence, is the role and involvement of key law enforcement 

personnel: police. Law enforcement personnel are viewed as the connecting point between migrant 

women who are victims of abuse and the legal remedial and protective measures.  Women, including 

migrant women, have long experienced specific barriers and discrimination when they seek redress from 

the justice system. This can include discrimination by police, which can prevent migrant women from 

accessing legal protection and lead to secondary victimisation. Even though several articles of the IC, 

specifically Articles 15 and 50, stress the importance of training for law enforcement officials and any 

person involved as well as the efficient and appropriate involvement of law enforcement agencies in the 

prevention and protection of women against all forms of violence covered by the scope of this 

Convention, GREVIO has identified several challenges concerning the role of responsible law 

enforcement agencies with regard to the IC implementation, including the lack of measures addressing 

the physical, language/ communication, cultural,   administrative barriers faced by women at risk of 
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intersectional discrimination, inadequate training of professionals on gender-based persecution and 

violence and the failure to implement gender‑sensitive procedures and protocols to properly identify 

vulnerability or GBV depriving victims of fundamental protections, leading to deportations/returns in 

violation of non‑refoulement. Such challenges prevail in various member states, underscored by the 

victims' hesitancy to report and seek assistance due to a lack of trust and confidence in law enforcement 

agencies.  

Finally, the intricate landscape of member states' compliance with the Istanbul Convention 

reflects a multifaceted reality shaped by diverse legal systems, cultural contexts, social dynamics, and 

existing legislative frameworks. As per the Vienna Convention (1969), a state assumes international 

responsibility upon treaty accession, with the integration of treaties into domestic law hinging on various 

factors. While ratification of the Istanbul Convention commits a state to uphold its provisions, the actual 

implementation faces challenges in a world marked by escalating migration, displacement, and 

insufficient protection of human rights. Member states, grappling with these complex issues, often 

prioritize border control and security measures, employing tactics such as obstructing access to borders, 

executing push-backs, abandoning sea rescue efforts, reinforcing deterrence at sea, and closing domestic 

ports to migrant-carrying vessels. This shift in focus is evident in GREVIO's baseline evaluation report 

on Italy (2020), where the return of migrants and victims to Libya is documented, despite evidence of 

widespread sexual violence against women in the region. This practice poses a significant risk of 

refoulement for victims of violence against women, thereby contravening and neglecting a crucial aspect 

of the Convention.  

Consequently, it becomes apparent that adherence to the Convention is dependent upon the 

alignment of state priorities, irrespective of other influencing factors. The clarity in answering the 

question of prominence, therefore, seems contingent upon the preservation of these priorities. However, 

a new dimension was introduced with the European Union's accession to the Istanbul Convention in 

October 2023. This development brings the question of prominence to the forefront, raising concerns 

about the potential consequences and implications that may arise, given the ongoing challenges observed 

in member states' compliance. 
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4.2 THE FUTURE OF THE PROTECTION OF MIGRANT WOMEN: WOMEN’S ORGANISATIONS’ 

RECOMMENDATIONS  

Following the Vienna Convention on the Law of Treaties (1969), the entry into force of a treaty renders 

it legally binding upon consenting states. This implies that the obligations and provisions articulated in 

the treaty become applicable and enforceable among the ratified, accepted, approved, or acceded parties. 

Accordingly, and as the European Union becomes a party to the Istanbul Convention, the EU, as a 

supranational entity, is expected to uphold the principles and obligations outlined in the Convention. Its 

commitment entails the implementation of Convention provisions across its member states, necessitating 

the alignment of EU legislation, policies, and practices with the Convention's mandates. Such an 

alignment requires the EU to adopt measures including potential legislative modifications, the 

enhancement of existing frameworks, and the establishment of monitoring and reporting mechanisms to 

ensure the effective fulfilment of obligations throughout all EU Member States.  

Several complexities marked the process of the EU’s accession to the IC. Zamfir (2023) explains 

that the EU initially signed the Convention in 2017, but the ratification process was stalled for some 

years due to concerns over the legal basis and the Council's reluctance to proceed in the absence of a 

consensus among Member States. Consequently, upon the eventual accession, varying sentiments among 

member states emerged, with both support and criticism. Certain member states may perceive the EU’s 

accession as a challenge to their national sovereignty, as it could involve interference in domestic affairs, 

especially concerning family law and cultural customs, and conflict with national laws or constitutions, 

particularly concerning migration and safeguarding migrant women. Nonetheless, given that the EU 

Gender Equality Strategy 2020–2025 prioritises the EU's admittance to the IC, its accession—despite 

opposition—was unavoidable. The particular approach of the Gender Equality Strategy acknowledges 

the specific obstacles and vulnerabilities encountered by migrant women and incorporates measures to 

address their needs. It recognises that migrant women often face multiple forms of discrimination and 

intersectional barriers that can hinder their access to opportunities and rights. Notably, the strategy 

emphasizes the imperative of integrating a gender perspective into migration policies and addressing the 

specific needs and rights of migrant women. 

Although the goal of the accession is to empower and protect women from the different forms of 

violence, concerning migrant women, the actual situation is rather different. The provisions of the 

Convention regarding the protection of migrant women are not being fully or effectively complied with 

by member states, as was previously discussed at the beginning of the chapter. Furthermore, they 
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undermine the few provisions that, despite being criticised for not being comprehensive or enforceable, 

still require the member states to adopt certain measures to protect migrant women. Thus, some backlash 

would be expected given that the EU is now obliged to enforce and adopt new legislations and measures 

to harmonise its policies with the Convention. These repercussions would include, what is already 

occurring under the various migration policies, such as the rapid expulsions of migrants, slowing down 

the legalisation of migrant residences, which makes it illegal for them to remain there and makes them 

vulnerable to refoulment or deportation; discouraging erroneous asylum claims; and making it harder for 

migrant women who are victims of violence to access services. Furthermore, migrant women are not 

particularly prioritised in member state-specific National Action Plans (NAPs) or National Strategies for 

the elimination of domestic abuse. As a result, it seems that Member States' domestic violence policies 

give this group too little weight. (McCracken, K. and Chantler, K., 2013) 

Given the uncertain nature of the future of the protection of migrant women and the unclear 

consequences of the EU accession to the IC, women’s organisations have presented, more than once, 

their recommendations on how to strengthen the protection of migrant women under the Istanbul 

Convention. The role of women’s organisations has been prominent since the beginning of time. It was 

detrimental to the CEDAW Committee’s general recommendations, particularly general 

recommendation No. 35 (2017) on gender-based violence against women, which updated general 

recommendation No. 19 (1992) and allowed for the submission of comments and inputs from more than 

50 women’s organisations to strengthen the protection of women against GBV. For example, to highlight 

the recommendations outlined in WAVE’s report on GR No.35, they emphasised two main points 

concerning migrant women; the first point under protection and redress was the need for strengthening 

the role of women’s specialist support services (WSSS) and for such support services to be gender and 

culture-sensitive as well as available,  in particular to those affected by intersecting forms of 

discrimination, such as women with different abilities, minority ethnic, refugee or undocumented migrant 

women. The second point was concerning the scope of the recommendation, pushing for giving 

undocumented migrant women a special status, as these women are affected by particular circumstances 

and are often facing intersecting forms of discrimination and violence at a national level. Furthermore, 

women’s organisations played a crucial role in the Yıldırım v Austria case (CEDAW Committee, 

2005)26. Their participation was instrumental in revealing Austria's failure to exercise due diligence in 

                                                           
26 The complaint in Ms. Fatma Yildirim (deceased) v. Austria was filed under Communication No. 6/2004 with the 

Committee on the Elimination of Discrimination Against Women (CEDAW). In 2007, the case was included in the UN 

Document CEDAW/C/39/D/6/2005. Ms. Fatma Yildirim, a Turkish national, was a victim of domestic abuse while living in 
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preventing a domestic violence-related death, constituting a violation of CEDAW. Women’s 

organisations, such as The Vienna Intervention Centre against Domestic Violence and the Association 

for Women’s Access to Justice, filed the communication on behalf of the late Ms Fatma Yildirim's 

family. Additionally, they reported the threats of violence that Ms Fatma was facing before the incident.  

Regarding the Istanbul Convention, women’s organisations from both EU and non-EU Member 

States, which have both ratified or solely signed the Convention, have presented various 

recommendations aimed at improving its provisions related to non-discrimination and the protection of 

migrant women. These recommendations encompass diverse aspects, including more specific guidance 

on member states' practices in disseminating crucial information, considerations regarding laws and 

policies governing residence status, and issues concerning migrant women's accessibility to services. 

Usually, women’s organisations have opportunities to articulate their recommendations or express 

concerns by engaging with GREVIO. This engagement occurs through reporting activities such as 

submitting shadow reports or alternative reports, participating during GREVIO's visits, or contributing 

input during the formulation of baseline reports. In particular, shadow reports, prepared by women’s 

organisations, serve as assessments of the Convention's implementation within their respective states. 

These reports not only offer insights into the current state of Convention adherence but also provide 

recommendations to enhance practices, ensuring more comprehensive protection for women. They 

include specific suggestions pertaining to distinct provisions of the Convention. As a means to 

incorporate the practical expertise women’s organisations hold into the thesis, I will present a 

consolidated overview of recommendations. It will encompass common recommendations from 

women’s organisations in EU Member States that have ratified the Convention, as well as specific 

recommendations from women’s organisations working in member states receiving and accommodating 

a significant number of Middle Eastern migrant women. 

Women’s organisations have presented various recommendations aimed at fortifying the 

protection measures for migrant women under the Istanbul Convention. While specific recommendations 

may vary, some common recommendations among women’s organisations highlight the significance of 

                                                           
Austria. She sought legal protection and assistance from the Austrian authorities, during which her request to detain her ex-

husband who was threatening and stalking her was rejected, but her ex-husband killed her ultimately. The case brought up 

concerns about the state's due diligence to shield women from violence against them based on their gender and the suitability 

of the actions done by the Austrian government to address Ms. Yildirim's circumstances. After reviewing the case, the 

CEDAW Committee rendered a decision in 2007 which concluded that Austria had failed to adequately safeguard Ms. 

Yildirim and to take the necessary steps to avert her death, in violation of its responsibilities under the Convention on the 

Elimination of All Forms of Discrimination Against Women (CEDAW). 
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adopting an intersectional approach in addressing violence against migrant women. This approach entails 

recognising and addressing the various forms of discrimination and vulnerabilities encountered by 

migrant women, stemming from factors such as gender, migration status, ethnicity, race, religion, and 

other intersecting elements. A consequential recommendation arising from this approach involves 

advocating for comprehensive training for involved parties. Notably, both GREVIO and women’s 

organisations have identified the existence of negative stereotypes among professionals and a deficiency 

in training as substantial challenges within this domain. Hence, women’s organisations emphasise the 

significance of awareness-raising campaigns and the implementation of training initiatives and 

programmes for professionals working with migrant women, including law enforcement personnel, 

healthcare practitioners, and social workers. These initiatives should aim to enhance the understanding 

of the specific needs and circumstances of migrant women, ultimately enhancing the efficacy of 

responses to instances of violence.  

Consequently, their recommendations advocate for the provision of accessible and culturally 

sensitive support services tailored to the needs of migrant women who have experienced violence. This 

encompasses ensuring their access to legal assistance, counselling, healthcare services, emergency 

shelters, and other necessary services. Furthermore, it entails dismantling obstacles that may impede 

migrant women from seeking justice, such as fear of deportation, insufficient information, or language 

barriers. One of the most important principles within the Convention is the principle of non-

discrimination and despite member states' efforts to uphold this principle, migrant women often 

experience discriminatory practices and unequal treatment when seeking to exercise their rights, 

particularly in areas such as the right to work or seeking redress as victims of violence. Consequently, 

women’s organisations underscore the need to address such practices through policies that foster 

equitable access to rights, services, and opportunities for all women, irrespective of their migration status. 

Collaborating alongside and forming partnerships between those with practical experience and 

those with theoretical/legal experience is the final common proposal. Women’s organisations stress the 

value of cooperation and collaboration between different groups of stakeholders, such as other women’s 

organisations, governmental agencies, international organisations, and organisations that support migrant 

rights. Collaboration can improve information exchange and dissemination, capacity growth, and the 

creation of all-encompassing protection for migrant women.  

The majority of specific recommendations, however context-specific, primarily revolve around 

addressing specific barriers impeding the protection of migrant women, particularly those associated with 
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certain administrative and financial regulations. A notable example is evident in Austria, where over half 

of the residents in women's shelters are migrants. However, because the funding for these shelters is 

dependent on each individual woman's eligibility for social benefits, these women's shelters may not be 

able to accept the admission of undocumented or migrant victims of violence whose residence status 

depends on their abuser or asylum-seeking women. If shelters accommodate these women, they are 

compelled to secure funding from alternative sources like private donations. This practice is considered 

discriminatory, particularly against women who are victims of violence and lack entitlement to timely 

and adequate protection while fleeing from such circumstances, particularly migrant women. Specific 

recommendations, thus, include the removal of barriers hindering migrant women’s access to services. 

This involves the allocation of fundamental funding to women’s shelters, so the funding does not depend 

on the individual status of women seeking help. Additionally, women’s organisations specifically 

recommend the expansion of specialist support services to provide tailored support for migrant women 

throughout the different stages of their resettlement.  

Additional specific administrative barriers include impractical requirements and/or excessively 

high evidential standards for obtaining autonomous/independent residence permits. The issue of 

autonomous residence permits is particularly pivotal for migrant women who are victims of domestic 

abuse. Therefore, women’s organisations specifically advocate for the establishment and execution of 

exception rules and procedures that consider the challenging and exceptional circumstances faced by 

many migrant women who are victims of VAW, which often render it exceedingly challenging for 

migrant women victims of abuse to fulfil all the standard requirements defined in relevant acts. In light 

of this, and to increase stability for victims and their children, an independent residence permit should 

provide unrestricted access to the labour market. 

One of the most specific yet prevalent recommendations put forth by women’s organisations is 

the implementation of informational campaigns tailored for migrants. These campaigns should aim to 

inform migrant women of the available services, explaining the process of accessing these resources and 

their guaranteed rights. Moreover, there is a recognised need for informational awareness campaigns 

specifically tailored for migrant women coming from regions where certain forms of VAW or GBV are 

normalised or culturally accepted, such as Female Genital Mutilation (FGM). For example, in Italy, 

where the fear of expulsion or of being returned to third countries, particularly under agreements like the 

Italy-Libya accord, casts a profound fear and anxiety in both women and men, preventing women from 

arriving in safe places. Thus, women’s organisations recommend ensuring that, at every stage of 
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reception, comprehensive and adequate information is available for all migrant women. This 

recommendation aims to increase their awareness of their rights while being attentive to their different 

cultural backgrounds and to facilitate their access to necessary services. Because of their unique and 

intersecting vulnerabilities, they may be unsure of what services are available to them, how to access 

them, and whether they even have any rights at all. The information should be prepared with an inherent 

emphasis on empowerment and the pursuit of independence. This principle of providing sufficient 

information applies also to the processes and procedures of autonomous or independent residence 

permits, which, for many migrant women is rather confusing and complicated.  

Ultimately, the recommendations articulated by women’s organisations aim to enhance the 

approaches and practices adopted by member states in implementing the convention. Nonetheless, 

commonly found in their recommendations and reports is the assertion that the Convention’s provisions 

concerning the protection of migrant women from violence are relatively limited. They also emphasize 

the necessity for a comprehensive and detailed interpretation of the existing provisions to ensure effective 

protection against violence and refoulement. Furthermore, the recommendations underscore the 

importance of facilitating migrant women's access to services to enable and ensure their subsequent 

resettlement and integration into society. 

As a final observation in this chapter, unfortunately, the role the Member States play in protecting 

migrant women often adds an additional layer of complexity to their protection under the IC. It is crucial 

for these states to take proactive measures to ensure the safety and well-being of migrant women, 

including providing access to legal and support services. Equally important is the involvement of 

women’s organisations in this effort, as they play a critical role in advocating for the rights of migrant 

women and providing them with resources and support as well as they amplify and reflect the voices and 

narratives and first-hand experiences of migrant women.  
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CHAPTER V: CONCLUSION 

Through this thesis, I sought to examine the interconnection and relationship between the Istanbul 

Convention's provisions on recognising the rights of and protecting migrant women from violence and 

the experiences of violence Middle Eastern migrant women encounter during resettlement. The aim was 

to assess not only the efficacy of the Convention's provisions but also the policies and practices adopted 

by member states, derived from the Convention, concerning migrant women. Thus, employing radical 

feminist criticism as an evaluative tool, I attempted to investigate the overarching research question 

regarding the efficacy of the Istanbul Convention as a radical feminist instrument in both addressing and 

preventing instances of violence against migrant women. 

In addressing the research question, the first chapter's literature review seeks to explain the 

primary theoretical frameworks and concepts essential for understanding and analysing gender-based 

violence within the migration context. The articulation of gender-based violence serves as a foundational 

step, paving the way for a detailed exploration of the distinctive forms of violence encountered by Middle 

Eastern migrant women. This conceptual framework also facilitates the introduction of the concepts of 

gendered structural and institutional violence, examining the various ways in which institutions, legal 

frameworks, and personnel contribute to the continuation or exacerbation of such violence. Eventually, 

the examination of these concepts, while adopting an intersectional approach, reveals that political, 

social, and economic systems of organisation, as well as institutional structures and laws, have the 

potential to amplify both existing gender inequalities deeply rooted in societal norms and the 

vulnerability to violence through legal mechanisms. 

The second chapter provided a comprehensive examination of the key legal instruments 

addressing violence against women and domestic violence. The literature review in chapter two served 

as a lens through which to interpret both international and regional legal frameworks on violence against 

women, specifically focusing on the provisions of the Istanbul Convention and, in the case of CEDAW, 

general recommendations concerning migrant women. The objective was to analyse the current state of 

these frameworks and identify any limitations in the protection of migrant women. The analysis revealed 

a deficiency in gender and culture sensitivity within the existing approaches, emphasising a critical need 

for substantial modifications in the legal instruments. These reforms should ultimately integrate gender 

mainstreaming strategies to enhance the effectiveness and inclusivity of protective measures for migrant 

women. 
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Consequently, with the Istanbul Convention as the focal point of the thesis, the third chapter 

centred on the critique directed towards it from various feminist perspectives, specifically criticising its 

limited provisions related to migrant, asylum-seeking, and refugee women. The Istanbul Convention 

mainly talks about migrant women in three specific articles while mainstreaming the principle of non-

discrimination throughout the Convention. With the focus on Middle Eastern migrant women and by 

employing legal feminist critique as an overarching framework, this chapter primarily focused on 

criticisms articulated by radical and post-colonial feminism on the dynamic and intersecting forms of 

violence experienced by migrant women and disregarded by the Convention in its application of a 

uniform model for all women, disregarding the influence of power dynamics, social structures, and 

historical contexts that shape the unique experiences of migrant women, both individually and as part of 

distinct groups. The examination of the criticism extended to those of feminist routine activity theory and 

the theory of victimisation and intersectionality, all within the context of two fundamental rights: the 

right to protection and the right to effective remedy. The cumulative critique highlighted the Convention's 

vulnerabilities, emphasizing the interaction between the pre-existing vulnerabilities of migrant women 

deriving from intersecting oppressions such as racism, colonialism, and structural discrimination, and 

the conditions of disadvantage originating from anti-immigration sentiments, negative stereotypes and 

culturally discriminated services, which increase the risk of violence and lead to secondary victimisation. 

The absence of a robust enforcement mechanism and monitoring framework that could potentially 

decrease the impact of this interplay was also criticised underscoring the need for improvement to 

enhance member states' accountability. Notwithstanding promising practices in certain countries, 

prevailing challenges, both within and across member states, overshadow these positive examples. A key 

finding in this chapter is the inefficiency of the convention's 4Ps structure, particularly highlighted by 

the absence of comprehensive national action plans.  

The critique dedicated to evaluating and monitoring the preventive provisions of the Istanbul 

Convention continues in the fourth and final chapter where the practical implications of the Istanbul 

Convention in EU Member States are explored, offering an optimistic yet realistic perspective on the 

potential improvements for migrant women. The chapter emphasises that while the Convention 

recognizes the vulnerability of migrant women to gender-based violence and the importance of a holistic 

and intersectional approach to address their unique needs, the effectiveness of these provisions depends 

on the commitment and actions of member states. The challenges faced in implementation, such as 

cultural diversity, legal frameworks, enforcement mechanisms and personnel and varying social 
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dynamics, contribute to inconsistencies in compliance with the Convention's obligations. The case of 

Middle Eastern migrant women reveals a complex interplay between legal obligations and practical 

realities, with the majority of member states prioritizing border control and security measures over the 

protection of migrant women. This conflict between rhetoric and action, incorporated with a lack of 

uniformity in adopting and enforcing the Convention's provisions, poses a significant obstacle to 

providing consistent and adequate protection for migrant women across different jurisdictions. 

Furthermore, the chapter highlights the crucial role of women’s organisations, emphasising the urgent 

need to bridge the gap between legal obligations and the on-the-ground implementation of the Istanbul 

Convention. This is essential to ensure comprehensive protection and well-being for migrant women who 

are victims of gender-based violence. Moreover, examples from Austria and Italy acknowledge the 

challenges in implementation such as limited resources, inconsistent legal frameworks, and insufficient 

political will.  

In conclusion, the relationship between the Istanbul Convention’s provisions and the reality of 

violence that migrant women face during resettlement is not inherently characterised by contradiction. 

Although the Convention outlines extensive strategies to address violence against women and domestic 

violence, including specific provisions for migrants, it falls significantly short in addressing and meeting 

the needs of migrant women. This is attributed to the persistent gaps and challenges in its implementation, 

particularly concerning this ‘vulnerable group’. These challenges manifest in issues related to 

interpretation (biased), compliance (inconsistent), enforcement (discriminatory practices) and the 

perceived worth of the Convention's impact on guaranteeing the rights and protection of migrant women. 

Therefore, this thesis aims to emphasise the need for comprehensive and coordinated efforts at the 

international, regional, and most importantly, national levels to effectively combat violence against 

migrant women and ensure the protection of their rights. It advocates for the adaptation of the 

Convention’s provisions to be culturally sensitive and centred around the experiences of migrant women. 

This adaptation is crucial to authentically address the various forms of violence migrant women 

encounter, ranging from discrimination at the borders or by law enforcement agencies to instances of 

harassment or domestic violence. These women often face barriers to reporting such incidents due to fear 

of reprisal, lack of awareness, or misconceptions about their rights. Addressing these challenges is 

essential to ensure that migrant women receive support and protection without facing discrimination or 

being unjustly blamed for their circumstances. 
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Finally, and from my perspective as a Middle Eastern migrant woman benefiting from certain 

privileges, it is crucial to acknowledge that while the Istanbul Convention has made advancements, 

significant modifications and reassessment are needed for it to truly serve as an effective source of 

protection for migrant women. The journey experienced by Middle Eastern migrant women during 

resettlement is complex and fraught with numerous challenges, necessitating a nuanced understanding 

of their distinct character and unique circumstances. In its current form, the Convention falls short of 

addressing the multifaceted burdens that they, and indeed we, encounter in our pursuit of equal rights 

and fundamental liberties. 
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